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23 June2004

The Secretary
Ms Gillian Gould
HouseofRepresentativesStandingConm~itteeon Legal andConstitutionalAffairs
ParliamentHouse
CanberraACT 2600
Email: laca.reps~aph.gov.au

DearMs Gould

Inquiry into the Bankruptcy Legislation Amendment (Anti-Avoidance and Other Measures)Bill 2004

Wereferto theinvitation for submissionsto theCommitteein relationto theproposedchangesto the
BankruptcyAct.

TheAustralianVentureCapitalAssociationis thepeakorganizationrepresentingtheventurecapitaland
privateequity industryin Australia.Wehaveapproximately50 investormanagerswith approximately$8
billion ofcapitalundermanagement.Thereareapproximately850 companiesacrossAustraliain receiptof
venturecapitalfunding,accordingto the latestABS estimates.

Inappropriate integrity tool

AVCAL objectsto theuseoftheBankruptcyAct to addressabuseofthe tax systemby asmallgroupof
professionals.This is plainly thewrongtool. AVCAL submitsthat therehasto be abettertool withoutthe
obviousunintendedconsequence.

Unintended consequence

Theunintendedconsequenceoftheseproposedreformsis that theywill underminethewillingnessofour
membersto takeconsideredbusinessrisks.

Risk taking is an inherentpartoftheventurecapitalandprivateequity industry.Ourmemberstypically take
boardpositionsto helptheir companiesgrow.

Risk taking cangenerateexponentialrewards.Considerthecreationof ResMedwhich receivedventure
capital fundingat acritical stageofits development.

Given theonerousliability thatattachesto adirectorship,andthepossibility that aninsurancepolicy will not
alwayscovertherisks, it is commonindustrypracticebothin Australiaandaroundtheworld formembers
to shelterprivateassetsin family trusts.This is aperfectlyjustifiable position.
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Why businessesfail

Earlystagebusinessesfail for manyreasonsunrelatedto eitherdishonestyor negligence.Typically theyfail
becausethe technologydoesnotwork, or therehasbeeninsufficienttake-upoftheproductin themarketto
sustainthebusiness.

How much pain is enough?

Theventurecapitalmanagersandthedirectorsofthecompaniesthat fail will all sufferfinancialloss.Surely
that lossis enoughwithouttheneedto extendthenetto the familiesof thesepeople.

Existing provisions already protect creditors

TheCorporationsLaw alreadycoverssituationsin whichdirectorsallow companiesto tradewhile insolvent.
In ourview, thecurrentlaw providesappropriateprotectionfor creditors.

Conclusion

TheproposedBill will impactnegativelyon thecreationofhighgrowth,high risk, venturebacked
companiesin Australia— companieslike ResMed.Otherpolicy tools shouldbeusedto achievethe
objectivesof theproposedlegislation.

I would appreciatetheopportunityto meetwith theParliamentaryCommitteeto discussourconcerns.I can
be contactedon (02) 9251 3888.

Yours sincerely,

ANDREW GREEN
ChiefExecutive
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