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DearSenator,

Bauikrup~y Lcgisiai~onA~k1endmcre Ant Avjiih~nce & OtherM~asutcs)~iiI 2004

I wish to registermy deepestconcernthat the legislativechangesreferredto abovecouldbe enactedin
a form representedby therecentExposureDraft.

I am49 yearsof age,in businessasa CharteredAccountantandI havealwaystakenaprudentand
conservativeapproachto theconductofbothmy businesscareerandmy personalfinancialposition.

Your proposedlegislativechangeseffectively lift thecorporateveil. Clause49 of theExposureDraft
EM states while asset protection arrangements are not uncommon the (Joverninent considers that
they’ should /11)/ Loi)tifliW . .

Thereis absolutelyno doubtthat the cornerstoneof theprivateenterprisesystemis thesurvival ofthe
availability oflimited liability.

My understandingof the law that wasbeingconsidered,wasthat it wasto be basedon thejoint task
forcereport“Useof Bankruptcy& Family Law to Avoid Tax”

Thedraft ofthe proposedlegislationmakesno mentionoftax avoidanceandhastheeffectofbeing
retrospectivelegislationthat attacksthe relatedassetsofevery personwho becomesbankruptfor
whateverreason.

The Attorney-Generalhasapparentlystatedthat professionalsshouldhaveinsurancecoverandthus
the legislationshould not affect them. I would remindyou ofthreeissues

I. Not everyoneis a professionalperson;theproposedlaw coversanypersonwho becomesa
bankruptincluding all thosein businesstaking risks thesameaseveryotherbusinessperson.

2. Insuranceis not alwaysavailable,andevenif it is, thereis no guaranteeit will covertherisks
encounteredorbe available.Thereis alsotheissueofHIH Insurancethat failed not so long ago
and left peoplewith exposures.

3. Most peoplewho go bankruptdo not do so to avoidtax - thosepersonsarein a minority.

It is clearthat no considerationhasbeengiven to thefollowing consequencesof this legislation.

A personin businesswho hasa“no fault bankruptcy”suchasdue to a baddebtor inability to
insureis beingpenalisedfor tryin~ to protecttheir assetsfor their family.
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• Singlepeoplewould getno relieffrom any seizureordersastheyhaveno otherpartiesto
considerfor hardship.

• “Long tail” litigation couldbe uninsurablefor doctorsandother essentialprofessionalpersons
who mayget suedlong afteran insolvencyeventhappensandany assetsheldwould be at risk.
For examplea doctorwhois sued10 plus yearsaftera negligencetakesplace.

• With recentcaselaw on liabilities for non-executivedirectorsof companies,non-resident
directors’ indirect assetswould be at risk. This is likely to causeareductionofinvestmentin
this country.

• Professionalsandbusinesspeoplewhotakerisksarelikely to reducetheirexposureto risk and
this will haveadirect impacton peoplewantingto go into businessand employ people.This
will haveadirect impacton employmentandGDP overtime.

• Banks andotherlenderswill be forcedto takefurthersecurityto counteractthe effectofthe
legislation, which will reducereturnsto unsecuredcreditors,thusdefeatingthealleged
objectiveof theproposedlegislation.

• Peoplecloseto retirementwho loseassetsheld in relatedentitieswill becomeaburdenon the
social securitysystemand medicalsystem,astheywill neverrecoverfinancially ormentally
from losing everything.

I supportlegislationthat stopstax avoidancethroughbankruptcyhoweverit needssafeguardsthat:

• Allow peoplewho legally haveassetsin relatedentitiesandwho becomebankrupt,to retain
assetsthat havenot beendeliberatelydivertedJUSTPRIORto bankruptcyto avoid theirtax or
otherresponsibilities.This is relativelyeasyfor abankruptcytrusteeto determine.

• Keeptheexisting limits of relationbackperiods.

• Modify the legislationto specificallymakeit applicableto tax avoidance.

• Removetheonusof proofon thebankrupt- thecurrentlegislationeffectively meansabankrupt
is guilty until he orsheprovesthemselvesinnocent.

• Restrictaccessto assetsby aTrustee,regardlessofhowheldbut externalto thebankrupt,tied
to theageof thetaxdebt.

Why I shouldgamblewith my family’s futureeverytime I takeabusinessrisk?

In future if a negligenceclaim arisesor is threatened,theplaintiffs adviserswill know that aswell as
pursuingmy insurancecovertheycannow threatento seekassetsheldby my family createdmorethan
10 to 20 yearsa~zo asa result of prudentand conservativeplanning.

My intentionhasalwaysbeento be selfsufficient in my retirementandnot to dependon Government
Social Securityin my retirementyears. Your proposalsnow put this at risk.

This legislationdoesnot just apply to professionals;it appliesequally to any contractorconducting
their businessthrougha corporateentity.

Thesimplesolutionto themischiefofthosewho broughtaboutthis change(theNSW Barristers)is to
precludethemfrom practisingtheir professionand pursuethemfor tax fraud, ratherthanto target
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thosewho havecausedno mischiefWhy hasthis not beenaddressed?In additiontheTax Office
needsto be morevigilant in pursuingdebtrecovery.

I intend to raisetheprofile of this issuein thepublic arenato highlight the inappropriatenessofthis
legislation.

I would be pleasedto discussthis matterfurtherwith you or oneofyourofficersshouldthat be
appropriate.

cc TheHon Phillip RuddockMIP
AttorneyGeneral
Houseof Representatives
ParliamentHouse
CAMBERRA ACT 2600


