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DearSenator

BANKRUPTCY LEGISLATION AMENJ)MENT(ANTI AVOIDANCE & OTI{ER
MEASURES)BILL 2004

McCulloughIRobertsonLawyerswishesto expressdeepestconcernastotheimpactoftheproposed
amendmentsto theBankruptcyActcontainedin the recentExposureDraft. Thenewruleswouldhavea
significantadverseimpacton all professionals,however,astheyarecurrentlydrafted,theeffectis far
morewide-reachingand.in fact~will radicallychangethe landscapeforanyonein business.

ThelExpianatoryMemorandrunto theExposureDraftstatesthat thepolicy objectiveofthenew
legislationis to target‘theproblemofa smallbut sigi ficanrnumberofhigh-incomedebtors,typically
highearningfee-for-serviceprofessionals,whousebankruptcyto avoidpayingtheir taxationandother
debts’.

It is difficult to arguewith suchapolicyobjective,andtheoftenquotedreasonfor theamendments— the
50 orso(mainly) Sydneybarristerswho didn’t lodgetaxreturnsfor manyyearsandthenmerelywefl.t
bankruptratherthanpaythetaxwhich theyclearlyowed,oncetheATOfinally caughtup with them— is
clearlyanabuseofthesystem.

The diflicuity however,asis oftenthecase,is that thedraft legislationusesthesledgehammerapproach.
Wehavearealconceruthattheamendmentsgo farbeyondwhatmightbenecessaryto addressthis
mischiefandamountto amassiveoverreactionto thebehaviourofa smallnumberofSydneybanisters.

Professionals,businessmenandcompanydirectorsareall in the firing line oftheseamendments.Any
incentivefor entrepreneurialspirit in small andlargebusinessis stifled.

Therehasalwaysbeenaprovisionin thebankruptcylegislationto enabletrusteesin bankruptcyto
recoverpropertyfromrelatedpartiesandentitieswherethemoneyorassetshavebeenpaidor transferred
by abankruptwith theintentionofdefeatingforeseeablecreditors.
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Thislegislationgoesmuchfi~rther. It attackseverymovementofmoneyorpropertyfrom a personwho
laterbecomesbankrupt(eventhoughtherewasno foresceabilityofbankruptcyatthetime)unlessthe
recipientcanprovethatthebankruptdidnotpaythemoneyor transferthepropertywith Ihe main
intentionto keepthemoneyorpropertyfrom creditors(evenif theidentityandclaimsofthosecreditors
wereunforeseeable).

Whilst thereareelementsofthenewarrangementsthatseemto sensiblydealwith someoftherelevant
mischiefs(in particular,thechangesto theFamily Lawlegislationwhichseekto preventbankruptsusing
marriagebreakdownasameansto avoidcreditors),thevastmajority ofthechangesaremisdirected.In
particular:

1. Thenewrulesarecompletelyretrospective.Historically, theGovernmenthasonly utilised
reirospectivelegislationwherethereis afundajnenta.landseriousissuebeingaddressed.Given
that,thereareonly a very smallnumberofbarristerswhowereabusingthecurrentrules,as
opposedto professionalsandbusinessownersasa whole,therecanbeno justificationfor
retrospectivelegislation.

2. A fimdamentalpiinciple ofourlegal systemis apresumptionofinnocence.Thenewrules
actuallyreversethispresumptionandassumethatanythingabankruptdoesor did at anytime
beforebecomingbankrupt,will be donewith thetaintedpurposeofpreventingpaymentsto their
creditors.Tinderthenewlegislationit will benecessaryfor therecipientofthebankrupt’s
propertyto rebutthispresumption.

3. Therulesgivethetrusteein bankruptcyextremelywide powersto tracethe ctainted~property
throughseveralchangesofownerandsubsequentsaleandreplacementoftheproperty. The
legislationdoesnotmakeclearwhatportionofthereplacementpropertyis caught.For example:

Dr andMrs Smithpurchaseahousejointly.

In 1984theysell thehousefor $40,000

A newhouseispurchasedby Mrs Smithfor $70,000

PrSmithis suedin 2004 andgoesbankrupt

Thenewhouseisnowworth$1,000,000

WasthereataintedpurposewhenPrSmith’s shareoftheproceedsofthe1984salewasusedby
Mrs Smithto purchasethenewhouse?Theonusofproofis on Mrs Smithto showthattherewas
notataintedpurpose.

If it cannotberebutted,theentirenewhouseis ‘taintedproperty’. ‘Whatwill thequantumofthe
courtorderbe?

- $20,000?

- $35,000?

- $500,000?

Therearenousefuiguidelinesasto howaCourtwould exerciseits very wide powersin aease
suchasthis.

4. A pivotal conceptwithin thenewrules is whatarereferredto as ‘indirect efi’ maybe
derivedbythebankrupt.Thereareno guidelinesatall astowhatwill amountto anindirect
benefit.
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5. As discussedabove,therecipientofataintedpropertymustrebutthepresumptionthatthe
baukruptvsmainpurposewasto preventthepropertybeingdivisible amongstthebankrupt’s
creditors.Thenewrulesdonotprovideanyguidanceasto ‘mainpurpose’.This further
compoundson thehardshipcreatedby thepresumptionofguilt.

Ultimately thelegislationis so wideasto bevirtuallyunworkable.Theexistingprovisionsin the
BankruptcyAct arelargely adequateto meetcommunityneeds. If changesaxeneeded,thentheyshould
bespecificchangesandthechangesshouldbejustified to thecommunity. Thereisno justification for
confiscatoryretrospectivelegislation.

Weurgeyouto fully reviewthepolicy decisionsunderlyingtheproposedchanges.

I would behappyto appearbeforethecommitteeto discussthemattersaddressedin this letterandthe
proposedamendmentsgeneraUy.

Yoursfaithfully
McCullough Rnbertson

Brett Heading
Partner

Copy TheHonIPhillip RuddockMIP
AttorneyGeneral
HouseofRepresentatives
ParliamentHouse
CANBERRA ACT 2600
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