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Dear Senator

BANKRUPTCY LEGISLATION AMENDMENT (ANTI AVOIDANCE & OTHER
MEASURES) BILL 2004

We wish to registerourdeepestconcernthatthe legislativechangesreferredto abovecould
be enactedin aform representedby therecentExposureDraft.

As we understandthe backgroundto this proposedlegislationit cameinto beingdue to the
activitiesof avery smallgroupofpeoplewhohaveabusedthesystem.

Whilst revision of legislation is necessaryto overcomesomeof the inadequaciesof the
currentbankruptcyact we have seriousconcernsabout the retrospectivelyof this. Unlike
mostotherchangesto legislationthereis no “sunset” clauseto protectall thosepeoplewho
havelegitimatetax andotherstructuresthat haveneverbeenstatedby governmentasbeing
illegal or notapproved.

Thethrust of theproposedlegislationis to “outlaw” existing assetprotectionmethodsused
by all thosepersonswho takerisks, whereasit is statedastargetedat certainprofessionals
who haveabusedthesystem.

Most professionalshowever do not engagein suchactivities to defraudthe revenueor
creditors; howeverthey do have assetseparationstructuresin place as Governmenthas
refusedto enactanycappingof negligenceclaimsor allow themto incorporate.

Thetaskforcewasto havefocusedon deliberateabuseof theBankruptcyAct andassociated
Acts,andtheresultinglegislationshouldhavebeendirectedat this area.

Themainproblemoftheproposedlegislationis thatit hasignoredtheoriginalaimsandnow
has proposedto apply retrospectivelegislation to the whole of society. There are no
safeguardsfor legitimate taxationandotherstructuresthat havebeenput in placein previous
years.Suchstructuresarenowlikely to beput in question.

Therearealsotaxationconsequencesof any recoverieswhich havenot beenaddressed;that
is if a divestmentof assetswasmadeto a bankruptfrom a company,a deemeddividendmay
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be triggeredafterthebankruptcy.As aresulta secondbankruptcycouldtakeplacedueto the
unpaidresultingtax liability.

Our experienceis that whilst therehavebeensome abusesof the systemby a very narrow
sectionof society,mostpeoplein businesswill not set themselvesup for bankruptcydue to
its consequences,both financialandsocial.

No social consequencesof the implications of the implementationof this legislation have
beenconsideredin detail. Theyarenot consideredin theexplanatorymemorandnmandatthe
endit will be up to Courtsto decidein an areathat very fewjudgesunderstandbankruptcy
law

It appearsfrom ourdiscussionswith businesspeoplethatthis law will causethemto reduce
their levelsofrisk taking andplansfor growth,if thereis in anya comebackon assetswhich
wereacquiredalongwhile ago.In otherwordsthiswill in time causeareductionin growth.

It will alsomeanthatnewschemeswill be setup by thevery peoplewhoyou aretargetingby
usingoffshorestructureswhich trusteescannotgainaccessto. This is generallybecausethose
peopleusuallybetterinformedthanmost.

Thebusinesspeoplewho arenot professionalsand cannotobtain insurancecoverwill thus
bearthe brunt of the legislation. It will causeadditional hardshipfor many families in the
eventofabankruptcythanalreadyexists.

We arenot advocatingacceptanceoftax avoidanceor abuseofthe BankruptcyAct; it is just
thattheproposedlaw needsbettersafeguardsto protectthe rightsof thosepeoplewho have
existingstructures,whichhaveneverbeenillegal.

Theproposedlaw doesnot also takeinto accountthat manybusinessbankruptciesare “no
fault” bankruptciesof small businessproprietorswho cannot insure their risk and who
becomebankruptas a resultof a bad debts or failures of companiesthey are tradingwith,
over whichtheyhaveno control.

The preamble of the Information Memorandumstates that there will be no financial
implications;howeverwe do believethis is correctwhenthe effectsofthis areviewedin the
wider context.

For examplethe effect of the lossof family home(which without beingstated,seemsto be
theprimetarget)will meanthefollowing

• Higher divorcerates— This happenswith the lossof the family homein a very high
percentageofcases.

• Additional dependenceon the socialsecuritysystem
• Reducedprivatemedicalcoveragedueto lackofincome
• Someessentialprofessionalssuchasdoctorsmaydeclineto takerisks in certainareas

of their practice,and given the problemswith medicalinsuranceand the long tail
claimsthat resultfrom theirareasofpractice,servicesmaybe reduced.
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Someof the issuesabovehavebeenaddressedby Mr Ruddockin his speechof 14 May 2004,
andit is appropriateto makecommenton someof thepartsofthatspeech.

Statementshe madearein italics

• in aprosperousandgrowingeconomy,whichencouragesrisk taking andinnovation,
somefinancialfailure is inevitable.

We agreewith this, and it is a fundamentalpart of the growthpatternof this country. We
believethat abalanceneedsto be achievedbetweenencouragingrisk andpenalisingblatant
abusesofthebankruptcysystemThussomerestrictionon the lengthoftime atrusteecan go
backto recoverassetsfrom relatedentitiesneedsto be incorporated.This timeperiod should
be linked to the ageof the debts AND any divestmentof assets,with a fixed limit of time
similarto existing relationbackprovisions.(Currentmaximum5 years)

• debtorsneedto haveaccesstofacilities to ensuretheywill recoverfrom their
financial difficulties.

Undertheexistingproposalthis is notgoing to be achievedasit is left to the Courtsrather
thanstatuteandtheoutcomeis unknown.

• wesoughtto striketheappropriatebalancebetweentheinterestsofdebtorsand
creditors.

We agreethat suchabalanceshouldbeconsidered,howevercreditorsaregettingaccessto
assetsthatwill havebeencreatedalong timeprior to debtsbeingincurred.Fewbankruptcy
systems(if any) in the worldprovidefor this.

• the instancesofroguedebtorsmaybe isolatedbut their actionsunderminethe
integrity oftheentiresystem.Theyalso highlightdeficienciesandloopholeswhich
othersmaychooseto exploit

We disagreewith this,experiencehasshownthat veryfewpeoplewill go to the lengthsthat
the“rogue” debtorsdid to avoidpayingtheirtaxes,mainlydueto theoccupationspeople
have.Put simplymostpeopledo not havetheopportunityto engagein suchpracticesand
moreimportantlymostpeopledon’t wantto, astheyareunlikely to be ableto engagein their
chosenoccupationif theybecomebankrupt.

we haveconsideredthereportofthejoint taskforceon theuseofbankruptcyandfamily
law to avoidpaymentoftax.

This reportandthelegislationappearsto havebeenpreparedwith limited consultationwith
businessandthosepeopleaffected.

• I also understandthatsomewillfeel aggrievedthatnumerousassetprotection
arrangementswhicharecurrentlyseenaslegitimatewill no longer be effective.

Weagreewith this, mostof oursmall to mediumbusinessclientsdo aswell (Feelaggrieved).

• . somepeopleholdtheviewthat theseassetprotectionstrategiesare a legitimateway
ofinsuringagainstprofessionalnegligenceor misconductactions.

In manycasessuchstructuringis the only waythatsomebusinessescan effectivelyreduce
theirrisk, astheycannotobtain insurancefor the industriestheyare in, or if theycan,it is so
expensivethattheybusinessbecomesuncompetitive.
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• it is the role ofprofessionalindemnityinsurance— not thebankruptcysystem— to deal
with thesesortsofrisks.

This is not correcton two levels
- thelegislationdoesnotjust applyto professionals,small to medium

businessesdo not havecoverinsurancefor failures,nor is it available.
- Levelsofcoverhavenowbeenreduced,andwith the increasein litigation

costsandlevelsofclaims,andinability ofprofessionalsandothersto
incorporatetheirexposureis increased.

• . I knowthereformshavebeencriticizedon thebasisthat theyrepresenta
disproportionateresponseto theactionsofasmall numberofbarristers

This statementis not a justification of enactinglegislationthat will havea profoundimpact
on failuresof peoplewho havenot enteredinto schemesto avoid payingtheirtaxationand
other debts,as opposedto thosewho havedeliberatelysetthemselvesup to fail and avoid
payingtheirdebts.

• ourduty is to ensuretherights ofcreditorsareprotectedandthebankruptcysystemis
notmisused.

Weagree,howeveryoualsohaveadutyto ensurethat anylegislationis notoppressiveand
unjuston therestof society

• In all consciencewe couldnotsit backto allow somebankruptsto ‘live thehigh lWe’
while creditorsremainunpaid

We agreewith this but not at expenseand ruin of thousandsof innocentotherpeoplewho
will be affectedby the legislationandtheotherflow on effectsto theeconomy.

In the event you wish further information on this issuepleasefeel free to have someone
contactthis office.

Y s fait lly

GraemeSampson
ManagingPartner


