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DearSir

PROPOSED CHANGES TO THE BANKRUPTCY ACT - SUPPLEMENTARY
SUBMISSION

This Submissionis supplementaryto theSubmissionby usdated31 May2004.

Thethrustofthat Submissionwas:

1. Themoresuccessfulbusinessestherearein acountry,themoreprosperousthe
countrywill be. Themoreprosperousacountryis, thebetteroff, generally,the
standardsofliving ofits citizenswill be.

2. New businessstartsshouldbe encouraged.Thereis high risk in starting,orrunning,
anybusiness.

3. Balanceneedsto be foundbetweenencouraging“therisk takers”andtheneedto
protectcreditorsof failedbusinesses.A balanceis normallyfoundif thereare“claw
back”provisionsfor adeliberateactionintendedto thwart reasonablyforeseeableand
reasonablyidentifiablecreditors.

4. Outsideofthat, then,generally,“risk takers”oughtbeableto takeprecautionsto
protectsacredfamily assetsin theeventofbusinessfailure.

Suchriskscanonly bemanagedthroughthecombineduseoftwo long standingmechanisms:

5. Limited liability;

6. Assetprotection.

Limited liability protectsshareholdersfrom therisksofcompaniesin which theyinvest—

essentialfor theexistenceofpublic stockexchanges.

Assetprotectioninvolvesholdingassetsin “safehavens”,eg, thenamesoffamily membersor
in thenameofapassivediscretionarytrust.
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Theproposedchangesattackassetprotection. Contraryto whatMr Ruddocksays(asquoted
onpage29 oftheWeekendAustralianFinancialReviewJune12—142004),this legislationis
notdirectedatremovinglimited liability: but is directedatremovingassetprotection.

In short, it is adirect, retrospectiveattackon small business,accompaniedby areversalofthe
onusofproof

Noneofthis is anattackonpublicbusinessor“big business”.It is, unwittingly, however,an
attackuponthedirectors ofall companies,big andsmall.

However,themain thrust ofthissupplementarysubmissionrevolvesaroundthereport by
yourcommitteeinto ‘Modern-dayusageofavermentsin customsprosecutions“, recently
released.

Thepointsmadeby thereportinclude:

7. AvermentshavetraditionallybeenafeatureofCustomsLegislationenablingthe
prosecutorto makea statementof factwhich is takento beevidenceof thosefacts,
unlessthedefendantproducesevidenceto thecontrary. In otherwords,theaverment
raisesaprimafacie assumptionoffacts.

8. Thehistoricalreasonfor this is thedifficulty in obtainingappropriateevidence,
particularlyfrom overseas.

9. Avermentsshouldonly beusedsubjectto strict conditions.

10. Incidentsofabuseofthesystemwereidentified.

11. Theguidelinesfor useofavermentsshould:

11.1 Clearlyidentify additionalpowersandapprovedtechniquesthatareavailable
to Customsofficerswhensecuringevidence.

11.2 Statethat onlysuitably traineddelegatesoftheChiefExecutiveOfficerofthe
AustralianCustomsServiceshouldmakeaverments.

11.3 Clearlydefinethelimitations on theuseofaverments.

Whatis proposedby thedraft legislationincludes:

12. Enablinguntrainedpersonsin privatepracticeto makeassertionswhich aredeemedto
becorrectunlessthepersonagainstwhomtheassertionis madeprovesto thecontrary.

13. This is worsethanthe avermentprocessbecausetheavermentprocesssimply
producesprimafacie evidencewhich is takeninto accountamongstall theother
evidenceavailable.

14. Theproposalunderthenewbankruptcylegislationis to the effectthat an assertionwill
bedeemedto beprovedunlessthepartyagainstwhomit is madecanproveotherwise.

15. Theseassertionscan,andwill, bemadeby peopleunhinderedby Government
regulationor Governmentproceduresand,in manycases,by peopleof little
experience,eitherlegalexperienceorexperienceofbusiness.
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16. Bankruptcylegislationis aboutfindingabalancebetweentheprotectionofthosewho
encounterbankruptcyandtheprotectionofcreditors.Findingthatbalancehardly
justifies legislationwith abiggerimpactthanCustomslegislationfor prosecutions.

A comparisonwith yourreporton avermentsshouldillustratetheextremismembodiedin the
proposedBankruptcyLegislation.

Oneotherpoint:

• ProposedSection1 39AFB (exemptfull-value transferofproperty)is designedto provide
concessionsin limited circumstances.

• Thesectionshouldat leastbechangedso thattheword “and” atthe endof
sub-paragraph(1) is changedto or

• Note thatSection139AFB is, in effect, subjectto Section139AM. Thatlattersectionwill
attackanyschemeunderwhich it couldbeconcludedthat anyonehad,in relationto a
prospectivebankrupt,a taintedpurpose.Thus,evenif propertywastransferredfor full
valueandtheobligationto payfull valueis later released,Section139A1V1 would apply
andthebenefitof Section139AFAwouldbe excluded.

• Theresultofthis is thatthereis no timelimit on theretrospectivity. In otherwords,the
apparentpost tenyearprotectionscenariowould not apply.

• However,it only providestheconcessionwheretherehasbeenatransferofpropertyat
full valueandmorethan 10 yearsbeforebankruptcy,so far as“intra group” transfersare
concerned.

• A transferfor valuedoesnotprovideassetprotection;it merelysubstitutestheassetfor a
right to bepaid.

• In short, it is illusory.

• In theresult,theproposedlegislationis retrospectivewithout anytimelimit.

Cleary Hoare Solicitors
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