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6th June2004

SenatorBronwynBishop
Chairperson
HouseofRepresentativesStandingCommitteeon Legal andConstitutionalAffairs
ParliamentHouse
CANBERRA ACT 2600

DearSenator,

BankruptcyLegislationAmendment(Anti Avoidance& OtherMeasures)Bill 2004

I wishto registermy deepestconcernthatthe legislativechangesreferredto abovecouldbeenactedin
aform representedby therecentExposureDraft.

I am52 yearsof age,in businessasaHotelierandI havealwaystakenaprudentandconservative
approachto the conductofbothmy businesscareerandmy personalfinancialposition.

Yourproposedlegislativechangeseffectivelylift thecorporateveil. Clause49 oftheExposureDraft
EM states“ whileassetprotectionarrangementsarenotuncommontheGovernmentconsidersthat
theyshouldnotcontinue. .

There is absolutely nodoubt that the corner stoneof theprivateenterprisesystemis thesurvival
of theavailability of limited liability

.

My understandingofthe law that wasbeingconsidered,wasthat it wasto bebasedon thejoint task
forcereport“UseofBankruptcy& Family Law to Avoid Tax”

Thedraft oftheproposedlegislationmakesno mentionoftax avoidanceandhastheeffectofbeing
retrospectivelegislationthat attackstherelatedassetsofeverypersonwho becomesbankruptfor
whateverreason.

TheAttorney-Generalhasapparentlystatedthatprofessionalsshouldhaveinsurancecoverandthus
thelegislationshouldnot affectthem.I would remindyouofthreeissues

1. Not everyoneis aprofessionalperson;theproposedlaw coversanypersonwhobecomesa
bankruptincludingall thosein businesstaking risksthesameaseveryotherbusinessperson.

2. Insuranceis not alwaysavailable,andevenif it is, thereis no guaranteeit will covertherisks
encounteredorbeavailable.Thereis alsotheissueofHIH Insurancethatfailednot so longago
andleft peoplewith exposures.
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This legislationdoesnotjust applyto professionals;it appliesequallyto anycontractorconducting
theirbusinessthroughacorporateentity.

The simplesolution to the mischiefofthosewho brought about this chan2e(theNSW Barristers

)

is to precludethem from practisini~ their professionand pursue them for tax fraud., rather than
to tar2et thosewho havecausedno mischief.Why hasthis not beenaddressed

?

Yourssincerely

MalcolmTew

cc TheHon Phillip RuddockMP
AttorneyGeneral
HouseofRepresentatives
ParliamentHouse
CANBERRA ACT 2600


