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DearMs Gould

Inquiry into the BankruptcyLes~’islationAmendment(Anti-AvoidanceandOther
Measures)Bill 2004

.

I refer to yourletterdated2 June2004inviting submissionsin respectoftheBankruptcy
LegislationAmendment(Anti-AvoidanceandOtherMeasures)Bill 2004, (the“Bill”).

The BusinessLaw Committeeof the Law Society of New SouthWaleshasgiven this
mattercarefulconsideration.The Committeehasreviewedtheexposuredraft of theBill,
the accompanyingExplanatoryMemorandumandanumberof the submissionsthat have
alreadybeenmadeto yourCommittee.

TheLaw Societyof New South Walessupportsthe submissionmadeby the Insolvency
and ReconstructionCommitteeof the Law Council of Australia, (Submissionnumber
98). The Society also supports the submission of the Insolvency Practitioners’
Association of Australia, (Submission number 69), which considers the practical
implicationsof theapplicationof theBill.

Of particularconcernto theSocietyarethe injusticesandunintendedoutcomesthat will
arisefrom the combinationof thefollowing elementscontainedin the legislativescheme
of the Bill:

• The retrospectivenature of the Bill as it applies to transfers and funding
arrangementsput in place for legitimate risk managementand business
structuringreasons.

• Theunlimitedtime framesthat apply;
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• Theburdenof proofbeingon thebankruptandthetransfereeto rebutthetrustee’s
allegationof a “taintedpurpose”orknowledgeof a “taintedpurpose”;and

• Theuncertaintyof thedefinition andapplicationof varioustermsusedin theBill,
which will have to rely upon the application of judicial interpretation and
discretion.

Eachelementby itself will causesignificantproblemsin the efficient operationof the
bankruptcysystem,but all four elementstogetherin the one legislativeschemewill be
fatal to its operation.

Should you or yourCommitteewish to discussthis submissionpleasecontactLaraine
Walker, ExecutiveMemberof the BusinessLaw Committeeon 9926 0256 or email:
lxw@lawsocnsw.asn.au
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Y~rs sincerely
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• Gordon Salier
President
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