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TheSecretary
Jillian GouldOffice
TheStandingCommitteeon Legal andConstitutionalAffairs
ParliamentHouse
CanberraACT 2600

DearSir orMadam,

BANKRUPTCY LEGISLATION AMENDMENT (ANTI-AVOIDANCE AND
OTHER MEASURES) BILL 2004 EXPOSURE DRAFT.

I submitthefollowing mattersin regardtheproposedlegislation.

1. Sectionl39AFA saysthat thepremiseof ‘taintedpurpose’appliespersonswho
areaboutto becomeinsolvent.It would bedifficult to infer taintedpurpose
unlessapersonwasenteringatransactionthatobviouslywasgoingto make
himorher insolvent.If it couldnot be shownthata bankrupthadatainted
purposethenataintedassetwould not exist.Theprovisionsof PartVI Division
4A maythereforebecomelargelyineffective.

2. Bankruptsmightbeableto avoidtheprovisionsofPartVI Division 4A by
acquiringaccountantreportsshowingthattheyaresolventat thetime they
transferassets.A reportshowingthebankrupt’sassetsweregreaterthanhis
liabilities would appearto provethatabankruptdid not haveataintedpurpose
atthetime he transferredanasset.

3. Whereabankruptmadeaseriesof paymentsbeforehewasinsolventandthese
were,for instancetowardsapropertythatwasheldby his spouse,aslong as
the bankruptstoppedpayingtowardstheloanbeforeit couldbeconcludedthat
hewasaboutto becomeinsolventthat assetwouldescapetheprovisionsof
PartVI Division 4A. Theseprovisionsmight penaliseexistingbankruptswho
couldnothavebeenawareofthis ExposureDraft at thetime theymadetheir N
transactionsandyet enablepeopleto setup futuretransactionsin awaythat
putsassetsoutsidethereachoftheircreditors.

4. Sections1 39A1(l)(c), 139AJ(l)(b), 1 39AK(l )(d) and1 39AM(l )(e)prescribe
thatabankruptmusthavereceivedabenefitafterthe dateofacquisitionofthe
assetandbeforetheend ofbankruptcyfor ataintedassetto exist.It would
appearthat abankruptcouldarrangefor an entityotherthanhim/herselfto
hold sharesandaslong asno profits aredistributedto thebankrupttheseassets
would escapethetaintedpropertyprovisions.



5. Section139AFBsaysthattransactionsatfull marketvaluein theperiodthat
commenced10 yearsprior to the dateof bankruptcyarenot exemptfrom being
taintedassets.This vulnerability on full valuetransactionsappearsto be
contraryto commonlaw contractprinciples.

6. Thereareno transitionalprovisionsbuilt into theExposureDraft to dealwith
assetsofanexistingbankruptthat abankruptcytrusteehassettledpursuantto
theexistingsections120, 121, of PartVI Division 4A of theact.A trusteemay
beableto go backandclaim morefor theseassetsif it is possibleto do under
thetaintedassetprovisions.

7. If theintentionofthe legislationis, to makeassetsvestin thetrusteethatwere
transferredprior to thebankrupt’sinsolvency,theramificationsmaybethat it
will becomeuneconomicfor peopleto conductbusiness.This couldstifle
economicactivity leadto anemergenceof largecorporateentitiesacrossmost
industries.

8. Therearenot sufficient safeguardsto protectinnocentpeoplefaIling into
bankruptcythroughclausesin contractsthattheyhadnot beenawareof or
understood.Personalguaranteesshouldbe in similar form to realestate
contractswith acoolingoff period,clearheadingsandwordinganda
requirementthat guarantorsaregivenan opportunityto seeklegaladviceprior
to signing.ThePartVI Division 4A amendmentswill increasethe stakesfor
innocentpeopledupedinto bankruptcy.

I considertheBankruptcyLegislationAmendment(Anti-AvoidanceAnd Other
Measures)Bill 2004 ExposureDraft to be ambiguousandpotentiallyinequitable.I
suggestthat alternativeapproachesto tax avoidancethroughbankruptcybe investigated
andthat if nonearefeasiblesubstantialre-draftingwill benecessaryto makethe
existingExposureDraft effective,fair andequitable.

Yours faithfully,

/)/
HAYDN GROWDEN CPA
66 GLASTONBURY CCT
POINT COOK 3030


