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CANBERRA ACT 2601

DearMrs Bishop

BANKRUPTCY LEGISLATION AMENDMENT (ANTI-AVOIDANCE ANT) OTHER
MEASURES)BILL 2004

I amwriting to providesomefurthercommentsto youconcerningthe operationof the
amendmentsproposedin theexposuredraft of theBankruptcyLegislationAmendment
(Anti-AvoidanceandOtherMeasures)Bill 2004. I hopethesecommentswill assistyour
committeein its currentinquiry into this exposuredraft. I notetherehasbeen
considerablepresscoverageof theexposuredraftandI amconcernedthatthewayin
which the proposedamendmentswill operatehasbeenmisrepresentedormisunderstood
by somecommentators.

Propertyavailableto thebankruptcytrustee

Thereappearsto besignificantoppositionto theamendmentson thebasisthat ALL
propertyheldby a bankrupt’sfamily will be takenby atrusteein bankruptcywherethe
bankruptcontributedto theacquisitionof that propertyby thefamily memberno matter
howlongagothatpersonacquiredtheproperty. It hasalsobeensuggestedthat the
provisionsmay extendto gifts madeby thebankruptto family membersmanyyearsprior
to bankruptcy.Thesesuggestionsarenotborneoutby theprovisionsasdrafted.

Propertyormoneywill be ‘tainted’ where:

• it wasacquiredusingpropertyor moneyprovidedby thebankrupt;
• thebankruptprovidedthat moneyor propertywith theintentionthat it notbe

availableto creditors;and
• thebankrupthasusedor derivedabenefitfrom that property.
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It is importantto notethat thefactthatpropertyormoneyis ‘tainted’ doesnot
automaticallyresult in it becomingavailableto thebankruptcytrustee.Theprovisions
describing‘taintedproperty’and‘taintedmoney’merelybring suchpropertyor money
within thescopea potentialapplicationto Court. Wherethetrusteedecidesto bring this
application,theCourtwill berequiredto considera rangeof factorsrelevantto current
ownershipandvalueof theproperty. Thesefactorsinclude:

• the extentto which thecurrentvalueof thepropertyreflectscontributions(both
financialandnon-financial)madeby thebankruptandanyotherentity (including
the owner);

• theextentto whichboth thebankruptandtheownerusedor derivedabenefit from
theproperty;and

• thenatureandextentof anyestateor interestthat anyotherpersonor entity hasin
thepropertyandanyhardshipthattheordermight causethat otherpersonor
entity.

Theseconsiderationsaredesignedto allow thetrusteeto recoveronly thatpart of the
propertyormoneywhich is properlyattributableto thebankruptandto protectthe
interestof thenon-bankruptowner. Forexample,wherethetrusteeis seekingto recover
partof thematrimonialhome(which is ownedentirelyby thenon-bankruptspouse),the
Courtwill haveto considertheextentto which thecurrentvalueofthathomereflectsthe
financialandnon-contributionsmadeby thenon-bankruptspouse.

Theprovisionsarenot intendedto allow a trusteeto recovergenuinegifts asit would not
be expectedthatthebankruptusedor derivedabenefitfrom suchmoneyor property.

Exemptfull valuetransfers

Certaintransfers(to beknownas‘exemptfull valuetransfers’)will beexcludedfrom the
operationof theprovisions. Thisexclusionwill meanthebankruptcytrusteewill notbe
ableto recoverpropertyacquiredusingmoneyor propertytransferredby thebankrupt
where:

• thetransfereegaveconsiderationof at leastmarketvaluefor thetransfer;and
• either:

o thetransfertook placemorethan10 yearsbeforethe dateof thebankruptcy;
or

o thetransfereedid not know that thebankrupthada taintedpurposein
making thetransfer.

I notethereappearsto bea misconceptionthat thisprovisionwill protecttransfersmade
more than10 yearsprior to bankruptcy.This will only be thecasewherethetransferee
providedmarket-valueconsiderationfor thetransfer.

Taxavoidance

A numberof commentatorshavesuggestedthat thechangesgo too far in addressingthe
problemof high-incomeprofessionalsusingbankruptcyto avoidpayingtax. Although
theproblemswhich theBill seeksto addresswere originally identifiedby a Taskforce
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examiningthe casesof a numberof barristerswhowentbankruptwithout payingtax and
without owning assetsin theirownnames,this simply exposeddeficienciesin bankruptcy
lawswhich arenot limited to tax avoidance.Theprovisionsin the exposuredraft have
beendraftedto provideabenefitto creditorsgenerallyandarenot specificallyaimedat
improving thepositionof theCommissionerof Taxation.

Theprovisionsalsoensurethat a debtorwhois ableto structuretheir affairs in sucha way
thattheydon’t ownassetspersonallyis nobetteroff following bankruptcythana debtor
whodoesnothavethat option.

Capacityto incorporate

Concernshavebeenraisedaboutthelimited scopefor legalpracticesandother
professionalsto incorporate,andthe disadvantagesthis createsfor practitionersin facing
personalliability. TheAttorney-General’sDepartmenthasadvisedthat on4 May 2004,
theSecretariatto theStandingCommitteeof Attorneys-General(SCAG)issueda
Communiquefrom SCAG Ministersannouncingthereleaseof theNational Legal
ProfessionModel Bill. TheBill hasbeenendorsedby Ministersasthebasisfor consistent
regulationof Australia’slegalprofession.Part13 of theBill containsprovisionsthatonce
implementedwill allow lawyersto practicethroughcorporationsandin partnershipwith
otherprofessionals.In thosejurisdictionsthat implementPart13, therewill bescopefor
lawyersto practicethroughcorporations,providinganadditionaloption for addressing
liability issues.

I trust this information is of assistanceto you andyour committeein consideringthis
exposuredraft. I would bepleasedto provideanyfurther informationor explanationyou
requireduring thecourseof your inquiry.

Yours sincerely

Terry Gallagher
Chief Executiveand
Inspector-Generalin Bankruptcy

Telephone: (02)62703401
Facsimile: (02)62703413
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