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24June,2004

TheHonBronwynBishopMP
Chair
Houseof RepresentativesStandingCommittee
on LegalandConstitutionalAffairs
ParliamentHouse
CANBERRA ACT 2600

DearMrs Bishop

I amwriting to you abouttheBankruptcyLegislationAmendment(Anti-avoidanceand
otherMeasures)Bill 2004(theBill). TheNationalFarmersFederation(NEF)hassome
importantconcernswith theBill ascurrentlydrafted.

NFF acknowledgesthattherearesignificantcommunityconcernswith individualsgoing
bankruptleavingdebtsunpaid,particularlyif thebankruptcyis deliberateto avoidthose
debts.In fact, in manycases,bankruptindividualshaveowedmoneyto small businesses,
sosomefarmerscouldbenefitfrom the tighteningofbankruptcylaws.

However,NFF considersthattheproposedBill goestoo far in giving powersto
bankruptcytrustees.In particular,weareconcernedthattrusteeswill begrantedtheability
to ‘recover’ assetsfrom family memberson afar broaderbasisthanis currentlythecase.
As aresult,the Bill maydiscouragerisk taking,innovationand(for farmers)theseekingof
off-farm income.

Manyfarmbusinessesoperateassoletraders,partnershipsorthroughtrustsandsocould
beeasilyandunfairly caughtby theproposedmeasures.However,NFF is not only
concernedaboutthedirecteffect on farmbusinesses,but also the impactonprofessional
servicesin thebush.

NFFhasnot consideredtheBill in detailbutwe do havesomegeneralconcernsthat we
understandhavealsobeenraisedby otherindustrygroups.Theseconcernsinclude:

• It hasnot beenshownthat existingbankruptcyandtaxationpowersareinadequateto
dealwith thespecificcasesraisedoverdeliberatebankruptcyto avoiddebts.

• No evidencehasbeenprovidedto showthatthesignificantchangesproposedare
warrantedgiventhepotentialnegativeconsequences.

• It is debatablethattheBill will haveno significantfinancial impact,asassertedin the
ExplanatoryMemorandumto theBill.

• TheBill reversesthe onusofproofin somecases(for example,Sectionl39AFA (2)).
It asnot beenshownthat reversingtheonusis necessary— theproposalwill greatly
increasecostsanduncertaintyfor bankruptestates.
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- TheBill implies thatthesolereasonsfor theprotectionoffamily assetsis to avoid
taxationor legitimateclaimsofcreditors.NFF assertsthatthis assumptionis
incorrect.

• It is unclearwhy thetrusteeshouldbeableto recoverassetsthatweretransferredat
marketvalue.

• TheBill operatesretrospectivelyon arrangementsput in placebeforethedateof the
Bill’s enactment.

• TheBill givessignificantpowersto courts,increasinguncertainty.

• TheBill hasbeenprimarily draftedto addresslegitimateconcernsaboutindividuals
goingbankrupton purpose.However,theBill makeslittle referenceto thebankrupt’s
motivesorawarenessofimpendingbankruptcy.

• ThereareconcernsthattheBill will increasecostsorreducecoverageofprofessional
insurance.

• TheBill will increasethediscrepancybetweencompaniesandindividuals— the
protectionofindividualsin bankruptcywill be furtherreducedcomparedto companies,
which havelimited liability.

Therefore,NFF submitsthattheBill shouldbesubstantiallyrevisedto:

• ensureit meetsits originalgoalsofremovingtheincentivefor deliberatebankruptcyto
avoiddebts;and

• no longercausethe ‘collateraldamage’to legitimatebusinessactivities.

If you wish to discussthismatterfurther,pleasecontactMichaelPotter,PolicyManager,
Economics,atNFF.

Yourssincerely

CHARLES BURKE
Vice President
Chair, Farm Business& EconomicsCommittee
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