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27 May2004

By email: laca.reps~aph.gov.au,

TheSecretary
HouseofRepresentativesStandingCommitteeonLegalandConstitutionalAffairs
ParliamentHouse
CanberraACT 2600

DearSir/Madam,

Bankruptcy Legislation Amendment(Anti-Avoidance and Other Measures)Bill 2004

I notethaton 14 May2004theAttorney-General,theHon PhilipRuddockMP, referredan
exposuredraft oftheBankruptcyLegislationAmendment(Anti-AvoidanceandOther
Measures)Bill 2004togetherwith anaccompanyingdraft ExplanatoryMemorandum,to the
HouseofRepresentativesStandingCommitteeon LegalandConstitutionalAffairs for inquiry
andreportby 16 July2004.

I understandthat theCommitteehasinvited submissionsaddressingtheTermsofReference
from interestedorganisationsandindividuals.

My partner,JohnSheahan,andI havebeeninvolved in numerouslitigious mattersinvolving
bankruptsseekingto putassetsbeyondthereachoftheircreditors.Weareparticularly
concernedwith oneparticularmechanism,employedby abankruptasfollows:

• Thebankruptis anaccountant,andoperateshis practicethroughafamily trustof
whichheis thetrustee.

• Thebankrupt’saccountancypractice’sprofitsrelyon thebankrupt’sown exertions
andtheexertionsofthevariouspeoplethatthebankruptemploysin thepractice.

• Thepracticemakessignificantprofits eachyear,in theorderof$200,000afterall
costs.
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• Thebankruptpayshimselfa salary(takenasdrawings)which is atthethresholdofthe
incomecontributionlevel, suchthathe is not requiredto makeanysignificantincome
contributionto his estate.

• Thebalanceoftheprofits are‘loaned’ to thebankrupt’swife andused,interalia, to
servicethemortgageon thefamily home,whichpropertyis registeredsolely in the
wife’s name.

Thetrustee,JohnSheahan,institutedproceedingsin theFederalMagistratesCourt, seekingan
orderthatthedebtowedto theaccountancypracticeby thebankrupt’swife (approximately
$400,000for theperiodsincethebankruptcommittedan actofbankruptcy)wasrecoverable
pursuantto section139D oftheAct.

Thetrusteewassuccessfulat first instance,beforeFederalMagistrateRaphaelof theFederal
MagistratesCourt. Thebankruptappealed.

TheFull Courtof theFederalCourt, constitutedby asingleJudge,JusticeCarr, foundthat
althoughtheassetexisted,andalthoughit hadderivedfrom the exertionsofthebankrupt,the
bankrupthadnot soughtto recoverthedebtandhadthereforenotderivedanybenefitfrom
thedebt,asis requiredby thewordingofsection139D. TheHigh Courtdeclinedto grant
specialleaveto appealthis decision.

I attacha copyofthejudgmentsofRaphaelFM andCarrJ, for yourinformation.

Theonlypossiblereasonforthebankruptoperatinghispracticethewayhedoesis to put
assetsbeyondthereachof creditors. In myview, in circumstancessuchasthosedescribed
above,thetrustshouldsimplybeannihilateduponthedebtor’sbankruptcy.Failing this, the
wordingoftheAct shouldbeamendedsothatthebankruptis not requiredto havederiveda
benefitfrom theasset— theability to deriveabenefitshouldbesufficient.

I notethat section1 39Emightbethoughtto berelevantto theabovecircumstances.
However,thewaytheAct is currentlyworded,it is necessaryfor all oftheassetsto have
derivedfrom theexertionsofthebankrupt. Although in this casethebankruptis in effectthe
soleproprietor,thereis clearlysomeuncertaintyasto whetherthewholeofthepractice’s
profits derivefrom him, orwhetherit couldbesaidthatsomeoftheprofits werederivedfrom
the employees.From apracticalperspectiveit wouldbe impossibleto calculatethatpartof
theprofit attributableto thebankrupt. Accordingly,becauseoftheuncertaintyofthemeaning
of thelegislationasdrafted,no actionwastakenpursuantto section139EoftheAct.

Yours faithfully,

IAN LOCK
Partner

Documentsattached


