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~%#IESSAGE.
De~ir Mrs ~i~hop.

ThissuppIer~ntstheco~nxnent~anddocumentsfaxedto you earliertoday.

I 0.Copyot’ oneofthe Informations~I’mrgingThve~~QrP1y~ Ltd with S~uggIing
~‘Spe~dQueen”washerextractors.TavemarPly. Ltd. wasa competitorof
Peats6nandwasalsocaughtup in the attemptby Customsto illegally
~prOtt” a local producerof domesticwashingmachinesfrom aperceived
fhr~r~ from commercialwa,hcrextractorsfrom thesmallerend ofthescale

• t~r suchr~achiriesbut still largerthandomesticsandpricedat 2 - 3 timne~ the
ptice.~ domestics.t~be lnfbnnations,being~Jsodraftedin theAustralian
(Jw~nmenISo1icitor~soffice, arein similar forn~ to PearsonandAve31,’~ent
10 m&ist closelymatchesAvermentNo. 6 in Pearson.FIoweyer~a different
b~iTistorprosecuted3~ivernaranddid not raisethespurious&g~rnen1about

• is~u~sfdppe?,reslud/cata or decisionsin rem. Consequently.,Tavexnarwas
• aI~le to call expertwitn~s’sesand succeededin havingall chargesdisrni~sed.

• • Th~copy8uppliedcamefrom defencecowis~l’s briefand containsson~eoC
coun~eI‘s Iiandwrititig.

iLCopy oftheminutesofaconfere~icewith advisersto theHon Senator
Vanslonewhen shewas Minister for Customs.A high degreeof agreememn
wasreachedandno seriouscomplaintwasmadeasto theaccuracyofthe
rniuates. TheMinistermet with theC~{3.O. of Customsbut wastold notio
intcrfen~x A copy ofalettet conveyingthatresultis includedin Tab6 Inthe
binderwhich I sentto Mr. Cadman,

12.Asuinmajyof a simplifiedmethodofproperlyciassifyingthemachines
importedby l~earson(andTavemar)illusirating thatthecorrectdutywa~
nuid in eachc~i~e 1 arri ~hIeto aI~o ni~ovidedconiesofthes~rnemeimo~

I

I
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exp~rrwitnessesto continn Ihat thegoldswerewasher rn~ctorsacid that
the6;utercyIind~r is thecylinderreferredto in TC 8530085.

1 3.An overview ofwhy the pr~judice~andm~lpR~ticein Pearsonmayhave
occurred.

It b~sbeendiff~ult to ass~xnbIeall of theappropnatedocumentsat suchsh~wt
notice. ~~pologis~if sonicare too lengthy. If can ftssistfurther,pleasecontact
me;

Soli~jtor

I
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• ••..j•. • JUStICES ~ ~SUMMOHS DIVISION AND ~,CUSTOMSACT 1903. SECT
TO: TAVEMARPTY LIMITED of 9 Traynor Avenues KOGARAM

• In the State of New South Wales,

Whereas information bath this day been laid before the
undersigned, one of Her Majesty’s Justices of the Peace in
and for’ the State of New South Wales, by ~
an officer of ~ustows duly delegated by the Comptroller-
General of Customs to institute this Customs prosecution in

‘the name ~f the said Comptroller~Gen of Customs for that
you did, on or obout the twentietk~ ~Oth)\ day of ~)anuary
1q87 at sydney in the said State, smd~g1eI go od¾ tO Wit, 73
“$peed Queen” was hing ~~chines I~eing 35 %bdels number
WA4(11, 32 models number WA49SI a 6~r6dels nui~tber f1A4511
(h~r~inafter called “the goods”).

• . . A.k40;WHEREA$ In the Information the Prosecutor avers that:

1. ~$‘T~V(5~f¶4.c~ Is an officer of
Customs currently holding a position to which the said
~omptrolle~’—General of Customs has delegated hi~ powers
to bring this Customs proscutlorL

• • 2. Commercial Customs Services Pty Limited~ ~ company
Incorporated in and in accordance with the laws of New
South Wales) was at all material tunes the agent for
and authorised by the defendant in respect of clearance
through Customs of shipments from outside Australia to
the defendant within Australia,

$. The defendant c~tised the said goods to be brought from
parts beyond the seas to Sydney on the vessel Burling
Island which arrived on or about 20 January 1987 for
‘the purpose of discharging them •ln Sydney and the goods
were cflsclva’rged there.

4. An Entry for Home Consurnpt’~w.No~ •1S.7020.0226P w~.
made and produced in resp~ct of, inter alla, the $~id
goods on 20 January 1987~ on behalf of the defendant by
Commercial Customs Services Pty Limited.

Th~ said entry contained the par culars tha thE said.
goods were classified tQ sub-it 84.40.200 of the
Third Schedule of the Customs T 1ff Act 198

The said eWtry :c~.ntain.ed.the particulars that the goods
.wer:e.. enti tied to the rat&:of duty payable under Bylaw
8530085. • . . •.

.•‘.

l.y,~oyi_aw_:85~0O8~re1at~ on’yt6•.washin~ roachines~washe.r
•.extr~. L.~,&~4~mbl e’di~y~rrs having a dry ‘linen

• • capacity \~nq.t 1e..s~]ith an 1Gj~ g/b~~?r~nd which were
c1as.sifi&~TT~T~.-itemn 84.40,200.

5,

6.
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rate of duty payable under sub-iten~ B4.40.ZOOJwas

The rote of duty payable itnder Bylaw 853O0~5

Each the said goods had a dry- linen capacity of less
Ihan 10kg/batch..

V
11. Duty paid on the said goods was_$902.99,

Iha. Duty payable on the said goods Is ~aiculated to be I ~

)
13., Duty reinainin q,e~the said goods is calcul ated to be J

$~870 . 11.

The’s~ are to command you in Her Majesty’s name, to
be and appear on NAor~A-~/ the tv$.iTY ~&zo~,J~
day..of 1911 at two of the clock in the

afternoon at the Local Court at $t 4ames Centre, 111
Elizabeth S~reet) Sydney in the Said State, before such
Magjstrat~ for the said State, as may then be there, to
answer to the said -tn1~orni&tion and to be further’ de~a1t with
~cco’rdlng to l~w,

A~I

t • ~ _____

(¾..~c ~&~4

GIVEN under my Hand and Se&~ this
day of ‘2fl2r4e— in the
year of 0u~ Lord one thousand nine
hundred and I~~e—r’-f o4~-

at Sydney in the ~‘aid
State.

/3

Jii?~tTce of the Peace In an& for
the State of Mew South Wales,

~0R FURTHER INF~RMATI0N CONTACTh
ON TELEPHONEMUMBER~

2){tlj

\ — * ——

• ~

1k.
~ ~:.

C XQx:.t..,~cA

8.

9.

10.

S.

• 1/7112..

• •e~ . ‘3~4. C,4 ~‘ ~A
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1 I tI’s. May, 2000

Dr:. I Nation & Mr. 1). 1-hint
• Mviserst~ the Minister for Justice &Customs
Parliatxient .l4ouse
(7ANBE~1(RA A.CJ. 2600

I)ear S:irs~.

Re: Neil Pearson

Thankyou for the courtesyofthe interviewin theofficeof Mrs. DanriaVale
M.P. today. A considerabte amowitof detail wascoveredandit is appropriate
that ii be, sommarised in outU~e w~ile it is still freshin ourmemories.

The foUowin~ is toy recollectionoFwhat emergedfrom ourdiscussionsin “dot
poinr form. I ‘believethat I wasableto conectnany miseonceptior~;:

• Pearsoa~ wasconvictedwithoutanyevidaucetoprovethathis Customsagent
hadwrongly enteredthesi.ibjectwasherextractDrs;

• Pearsonvelied solelyon thee~pertadviceofhis CustotosAgentwho hasnot
beenpros~c~~ed;

• fliere xv~re many other importersofsimilar machinesthroughoutAustra1i~t
but r~o oWerh~s beencorrvicted. In N.S.W~, theoniyotherimporterwas
ThvemarPty. Ltd. who wasprosecuted.In a diff~*ent1y condu~1~dhearing
wheretherewasno attemptto pi~ventthe irnporl.~rfrom le~iding evidcnce~,alL
clmrg~s were distnissed on the same points as Pearsonwasconvictvdon;
A seniorCustomsOfficer hasacknowledgedthat iheTariff CoiwessionOrder
on.whichaD maohineswereenteredwaswordedin an “administratively
Lmacceptnble”wayandwasambiguous.I-Ic cancelledtheConcessionOrder

• andx~-issL~eU it butdid notback-dateit fax enoughtocatchPearsou~sfirst si~c
shipments.All subsequentshipmentshavebeene~teredat the sa~rterateof
dutyasthe 6 thatwereprosecuted(namely2%andnot 15%)with Custom&
concwrence~

• Section 269C of the CustomsAct, 190.1as it thenwas~,madeit mandaloryfor
Customstocreat~4a ConcessionOrderfor thefirst 6 shipments also but this
was ~ done;

PAGE 05
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~ pearson was prevented from leading evidence, of itmocenee by Custom~
subnii~jon~ that he was “precluded” from leading e~ccuIpato~y evidence; tbes~

• submissions “were ekroneously upheld iii the hearings;
The C:ourt of Criminal Appeal unanimously directed ilosking DCJ in the
District Co~r1 ibat thcr~ was no ‘~preclusive effeef or a~y other reason why

• . Pearson,sbould~not have a “hearing on the merits” nor was there any evidence
on which Pearson could be convicted unless a siritable averment could be -

fonnulated;
• Customs were unable to formulate an effective aveiment

Proceedings in theCourt0±’Appealandthe1-ughCourtwere limited to a
claim ~brremedies for a1d~niaI of natural justice and procedural fairness; they

• werenot relevahtto a “hearingo~i themerits”;
a Pcarson applied for a reviewoftheconvictionsby fhe SupremeCourtunder

• provisionsin the Cr~me.yAe~t.
• WoodC.J. at (2~L, acting in a uwon-Judiciml ‘~.anner as required by the

k~slatioii, reviewed, intennittently over a period of l~ months. materIal put
• before him ~nddecided, without the benefit of argiment, that it was not

appropriate to tbrward tile matter to the Cour’t of Criminal Appeal to be
treated as an appeaL His reaso~is have been dest~ribed~s ‘~powerfid’~ but are,

• in fact, riddled with errors;
ThedecL~iouof WoodC.J. at CL. is obviously.wroriR for variousreason

• previously supplied but, in particular. Paragraph 60;
• Pearson attempted to Ibappear the decision of WoodC3J. at CL. by wayof

~rwndamusbut Customs threatened to lodge numerous technical appeals nOt
rela{ed to the nierils o(the matter if the appeal was to proceed (a copy of

• Court documentevidencingthiswasprovided);
• Ci,storns~made little attempt to hide the fact that the purpose of their

threatened actions was to impose a financial burden beyond Pearson’s xeach.
• Pearson’s counsel advised that it would be necessaxy to brief Seniov Counsel

to deal withthetechnicalobject-ionsandthat Pearson’sfinancial exposure
would be betweeh$50,000arid$200,000;

• Pearsonwa& forcedto abandonthe applicationfor mandamus ashe could not
• mElt-oh the financial resources of the Commonwealth;-

l\mot only ba~ Customs pursued a course of action contrary to the principle
applicable t6 pr~secutors but’they have seriously breached the policy of the

• • ~‘Crownas~tmodellitigant”. Advicefrom theAustralianGovernmentSolicitor
tothecontr~rycannotbeacceptedin view ofthe kiter from
describingtb~ attitudeoftw9 of its legal officerswhich eonipromsesthe position
of the Australian (3ovcmmentSolicitor in all respects.

Pearson does not seek any interfbrence with the judicial process but simply seeks
assurances that the Commonwealth’ssuperiorfinancialpositionbe not again
used to thwart “a hearingon themerits” by the Courtof Criminal Appeal. in
view of th~ou~i-ageouspastactions. Pearson would also appreciate an

S . •
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ackno~wledg~-neritthat it is desirablethatthis long running problem be resolved by
~hearingon die merits in theCourtofCriminalAppeal.

Wealso4is~ussedthejurisdictionofthe Ministertu intervenein this matter. I
~nt~ormedyou that it wasmy understaixdinguf the currentconcept of”fvliniste?ial
Respon~ibi1ity”that, while thishad been reduced in recent years, once the
Minister wasawareof maipracticesin his/herareaof responsibility,therewasa
power~nda duty to intervene. In anycase,the AMorney~Geuem1hadsuchpower
andshouldhercqnestedto intervene to the extent that it is necessary to interv~ie
to preventcurtherabusesaimed at denying Pearson his right to access to the
Courts.

. ty of analternativesolutionby way ofpardonwasbrietly
Thismaywell be a compromise solution provided an ex~-gratia

payment whieli jijeluded the penaItie’~ and costs already paid was available.

Ptea.se proceed along the lines that you mentionedwith somehastesinceothers
.ar&alJy~n~toNirson~said in a somewhatuncoordinatedway.

I alsoprodu9edpressc~Iippings to support the view that Customs had failed to
eradicatethe undesirable“cufture” identified in theSenateEnquiry into the
Midford Par~irnountalThir,

Yours faithfiully

R.J. l3enson
S~iicitor

cc •Mrs. £~. Vale
RichardLiu
Neil Pearson
Ray l<atte

‘K

I
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3A~W~ cLASSW~CflflQN OF A 512” LAUNDRY

MAL~iINES

Thekll~win~ iS 4 simplifiedapproazhto one tbcot of the 1ong~~runnirig
debate a~ to the correct amount of’ customs duty payableon ‘Maytag
A5 12” machines; it is svffleiei~ alone, to resolve the debate without
resorting to iilterxiative arguments. The full submission on this ~natterhas
provedtOo longandtoocomplexevenfor personssuchasJusticeWood
who~ ovara~ 18 monthperiod,ma~iagedto conikasesomefundamental
factsavid c~sotericpartsof the law.

It hat~n~v~rbeenin disputethat the‘~‘Maytag AS1.2” machinest~II within
Item.84A() iii Schedule3 to theCustomsTariffAc~, 1982 but the
questiowofwhich SubAtemwithin 84.40i~ relevantis in question.
AitnexureMA” heretosetsout Item ~4AOtogetherwith all of it~ Sub.-
iten.

TheAdministrativeAppealsTribunal described the machines in question
asbeing:

~i~ed and strucluredftrcommercid!aah’ky, andare of
• . • /4ecommercialtvpe,a4hwgh:/u~y.may1w usedkiv households.~.

1Th~ ‘~Maytag AS12” maybe describedin a lit~1e moredetai.las being
known in the trad.easa.conur~ercialwasher~-extr~ctorsimihir to.th&

• . “SpeedQueen”but beingtowardsthe lowerendofthe commercialscale
• • •, nvsizeaudhaving~omcsuperficial nilarity to domesticmachines.

• (loser ir~pe~nion, however, revealsmanysigniticanidifferences;the
macbine~iarcbigger.heavierand difti~rent1ydesignedsoasto wilhstand
cZOmfl1er~4alrigors whidi would quickly destroy a dorne~tie rna~hinc.

• This wasdemonstratedin atrial ‘which desftoy~da “Simpson”machinein
6 enoP.tk, • This compareswith Maytagsstili functioningin laundromats
afi~r • .18. y~rs. Thecontr&l panel,is alsoquite difibrent beingconfined,
for simplicity, to very fc’v basiccontrolsasagainstvastlymorewhich are
a featureiii domesticmachines:

The M.uy~agA5 12 is designed.forIaundrom~ts.caravanparks,army
barraci~s,smai,1hospita1s~etc~. About the time that the Customsenquiry
was.irnd&rtaken,thequ~iiIy ot domesticmachineshadfallento an
abysmallow and somepurchasers.,dwareof the qualityproblem were
prepared to pay about 2 V times the price of a domestic machine to geta
reliablecommercialmachine. LI is nowclearthat Email, the largest
dovstic:manufactu~er,complained of potential loss ot’ market to
c~rm~ who took extremebut ill fo~unded action which culminatedwhen •

• • ar~ ()t±IV~t~Wd anE.niail employeeadmittedthat theyhadgiven perjured
evidence.~gainstthe commercialmachines.
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• • • ft is ti’uc ~ theM~iyt~g A5 12 was.~ometirnesadvertisedasbeing
• ~dome~t~~with commercialreliability” but this i~ irrelevanttoTariff

(Jassi,tic.~tio.n.As wag saidby ~3rennanJ. nndaffirmed by others:
Id~ndfi&itio,? is concernedwith goodsandnotthedescriptionof

goods.“

Jn~di~lCo~rnneut— Co~i ilor Domesti~

?

in thePed~ra1Court, Wik.o,~ ~Lsaid:

• ~Cow’iselsaythat It i~ necessaryto determinetheessential.
ch~wacterof/hegoods~ ThatIs a matterto bedetermined
objectively,by lookingat the natureqfthegoods,includin~g
their get-’upandgeneralpresentation

l~y w~r ofalternativesubmission,counselre/v uponthe ‘more

Thegeneralprinciple concerningthe cIass~ficatioi2olgoods
the purposesqf,f~ingtheappropriai~ecustomstarrff wax

~tat1~d1w Lockhart£ in C~~J~seFood& Wfrw
-~ ~,,,~ff.7us~toms

• •(/:9.~S% 76ALR3/3at 317, Morling J andI put thematter
ir~ similar terms:

• . ‘Theaudtoritiesmakeit clear th4 in defrrm:rn~igwhat
• is the•.~sentiaicharacterofgoodsit ~s~hestateor

co~di&n.~f.ih~goodsat the tim.~ qI•’irnportation that
• •• is thedeter~niningfactor andthat it Ls- wrongto •class~/ii

oodsor to determinetheii.’ essei~ti4~,ichco-acIe~~liv.
r~frrence to thepurpa~eofthe importeror ol thepurchaser
Regardmusebehadto thecharaceristwsofthegooct~
themselves,astheywouldpresentthetnselvest~ an
infi~rrnedobwrver’

Wik6~J~concludedthatTariff Subitem84.40.1 eot~ not apply to the
inachir~es i e, theywereof the commercial and notdomestictypeandthat
deci~jonhasnotbeensubsequentlychallenged.

b~iL~ MAOI ~rSub-item84.40.9

?

TheFederalCourtwasnot askedto decidewhich ofthesetwoSttb-items
appliedtQ the “MaytagA 512” machinesandthequestionsubsequently
arosefrom flndingsofThet madeby the Full FederalCourt. Those
findings offactare summarisedhereunder;

Wearesatisfiedthat the’ ,naehineis notto be regardedas
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prw~ari1yawashingmachinewith theadditionaloptional
kdrAcfionqfspin~drying. In our Qpinion it/~dls within the
meaningof theterm.‘~asherextractor c4ppeaPing in t1w
Thr~/fGoncessionQrder7 (Pages4/5~~

having not heard argu~en on these findings of tijet and their application
to Sub-it~mi g4.409 and noting that the TC 85300S5did include
referenceto wa~jicr e M~tOrs, it is understand~iblethatthe Full Court
addedthe lastsix (6) wordst~ the aboveextract f~om theirrea~on~for
decision. However,a Tariff ConcessionOrder,beingeitherdelegatedor

• sub6rdi;~ate1egis1atiomj~cannot ~‘aiy theprovisionsofanyCustomsThrW~.
Act~otheerroneousinclusionof ibe referenceto“Washere,~traetors”by

• the departmentaldraftsmancannotvary the truecla~ lIbation of the
• machines.Theselastwords in the aboveparagraph of the Full Court’s

• reasons ing f)C~r incur/am,shouldbe ignored;theyare irrelevaimtto the
questioxiregardii’~gSub-item 84A0.9anyway.

Later~.theFull FederalCourt~einforced.its op r~io’t~ that the machines
were more than washing machines when it. said.:

“The machine,asa washerexeractor.reo~iv~’s theload4w.the
pz~rposesnot on~yof washingit but alsoq/spin-drymgit”

• (Page 7,)

• it fbllow~ that the machinescannotbe identifiedas mere washing •

machiiw~s astheyare“more than” such rnachine~ The relevance of the
“‘More ThanRule” wasrnen~tionedby WilcoK J. in passing (see above)
but tb~ ‘w~1l estabI~shed rule is set. out with many authoritie& in Annexure
If attached.

Macbi~esfalling,within Sub-item 84.40:2aredescribedwith p~trticularity
within thatSub-item. Theonlyreferencerequiringconsiderationis
Paragraph(e (viii) which readsas ibilows:

ri ii,) Washingor ckanrngmachines

Thedisjunctive“or” meansthat two separatetypesofmachinearc
intendedto be coveredby Paragraph (viii). For reasonsalreadygiven,the
machinesin questionare“mnQre thrnV’ washing machinesand,therefore,
cannotbe identified aswashingmachines.It h~sbeensuggcstedthat7
evcm~thot~ghtheyarenotcoveredby the description“washingmachii:,es”.
they maybecoveredby “or cleaningaiachines”.Thisalternative~anbe
quickly dismissed~firstly. all laundryrnachinesarecleaningmachinesof
o±~etypeor anotherbut, mOrespecifically,thepreambleto Paragraph(c
makes~tclearthat‘the secondpartof the ref~n~,nccis to“dry-cleaning
niachin&’ which arenotmentionedelsewherein theSub-item.The
argumenthasbeensubwittedto soniejudgesandquickly dismissed..
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It I~llows that “‘Maytag A 51.2” machinesdid not fall in. Sub-item84A0.2
(norin Sub..’itern84A0.I) sotheymustdefluilt to the residualSob-item
84A0.9asthereareno otht~r Sub-itemswithin Item 84A0.

9545141319/12/2003 16:40

W~ien.them~ttt~rwent to the Court of Criminal Appeal, the Coiiit rioted
thattherewas“a dearthofevidence” (Page34) to dischargetheonusof

• proof bornby theprosecutionthatthe machinesdid notfail within Sub-
itciii 84A0.9but left itopento theprosecutionto repairthis defectinits

• caseby am~ndingits averments :wh~ the matter went back to the trial
judge. Beforethe trial Judge,the prosecutionattempted,unsuccessfully,
to amendits averments~sregardscapacitybutdidnotevenattemptto

• amend~i thepurposesof Sub-item84.40.9eventhoughon noticeofthe
newissuedproh~b~yfor the simplereasonthat suchaclassifieat’ionis

• obviouslycorrect.

Q~j~jve Point

ThehistoiyofTariff Item 84.4() confirms that Sub-item 84.40.9 is clearly
thecorrectciassificationof the“MaytagA 512” machines.Between
1980 and 1982 Paragraph84.40.22w~s ‘45 follows:

“J~$1ashingmachines,• inctudingwashingmachines.incorporating
or combinedwith clothesdrying.machines..~‘

• fly Act No. 113 of t982,Paragraph84.40.22was repealed anda new
Paragraph $4.40. I was insert~d. Thenew.paragldpbread:

Laundrymachines,includingwashingmachinesincorpQrating
or cwnbinedwi/h clothesdryingmachines~,..:

By Act No. 32 of I 983, Sub-item84.4(12was insertedand was
subst~tia1lythe sameasSub-item84.40.2asit wasat the ti:t~ri~ that.
Pearson.’~rnachine~weret~nteredfor Customspurposes:that is. that the
SuibAtern no longer extended to machines incorporating a diying function.

Thebasic point revealed by this history is that thelegislature(the
CuslonixThw~ffAc(is an Act oFthe t~deralPariament)was aware th~t
s0j~~con’~rnercialwashing n’iachines were capable of both washing and
drying gmdprovisionwas,for aiime, wade for such machines which were
~nio~e‘Wan” n’iere washingmachines.‘Whc’n the provisionfor dual
purpos~~machines(known as“washere~xtractors”in thetrade)was
removedin 1983, it mustbe presumedthat it wasdoneconsciouslya~id.
the intention.was to remove dual purposemachines from Sub-item
~4A0.2.. This is abasic principleof legal intet~pretation see, fo~
example,~earfbe~~ v Variy [it971]1 WL..R 728 and Scottv Commercial
Hot~I .Aderbe’inPly. (,td (19301 VLR 25 at 30.

PAGE 11
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Rernov~i of dualpurpose machines from Sub-item 84.4O~2 was not
accomp~n~edby aspecificalternateclassificaiisi. rhemachines,
thercfo~,,fail to the residual$ub-item84AQ.9

‘1’here c~n be rio question but that tI’ie Maytag A 512 is a dual purpose
commercialmachinewhich washes and is incorporated with or is
con~bi~4with a spin drier. It is ~‘niorethan” a washingmachineandis
cx~iudedfr6m Sub-item$4.40.2for the reasonsgivenabove, it is
cl~dfiedin Sub-item84A0..9whicfr at the relevanttime,attractedduty
attherateof2%which wastherateatwhich Pearson’s agent entered the

• • • goods; therecanbeno evasion of duty if the correctrateofdw~~ty wasraid
br whateverreason.

Thereareotherreasonswhy thecorrectrateofdutywaspaid and no
offencescommitted. Perusalof file C85/30085showsthat the machines
were eligible, in any case,for concessional enWy on the basisofbeirig
commercial which is now beyond dispute. At therelevanttime, Section
269C (I) of the CwdornsAct, 1901 made it m~rndatory that the
ComptrollercreateaConcessionalOrder which wasattempted(TC
863614I~was published)buta departoien’taltihhir~ to properly advertise
theorderrendered it ts~chnica1lyinvalid asexph~inedto the
AdministrativeAppealsTribunal. l~carsoj,should not be punished for a
failureby theComptroller’sstaff

‘PC 8636 IA) ~iiassubsequentlyvalidatedby th~ issueofa new“[CO but,
becauseof the introductionofthe “‘i-TarmonisedTariff opemtiv~from )i~
January,1988, thenewTCO could notbebackdatedbeyondthatpoint in
time. Theresuiit is that identl~al machines entered for Custonis purposes
after fli~ii dateareunquestionablydutiableat the r’4tc of 2% hutCustoms
assertthatmachinesemt~iedbeforethat dateweredi~tiableat 15%.; an
untenablepropositIon
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PREJU ~CE& L CIlCE IN TUE P AkSON
PROSJ~(1JTIONS

It will be seenthat extremeprejudicehasbeenleveledat bolhPearsonand
his solicitor (RegBenson). Thereasonsarerelatively ck~arviz:

I Pearson,ixCsuccessfullychallenging‘the (illegal) attempt by
Customs to havethesmallercommerciallaundryniachines
identifiedas“domestic”,bad to bepunishedin accordancewith
theprevailingculture;and

• In successful~ydefendingPearson~,Bensonwasseenasa
“whistieblower” andtraitor to Customsfor reasonswhichwill
appearlater, Attemptsto denigrateh~s skill andexpertisein

• • • • • CustomsLaw havealsobeenmadeandarealsoanswered
• • • 1 dow.

‘Fhere is no roomtir doubtthatPearsonwaswronglyconvicted. “I1be
~tdrhissionby liosking DCJ alone thathedid notchangeanypartofhis

• prop42)$edreasonsfor decisiotiafter thedetaileddecisionoftheCourtof
CriminalAppealextendingover37 pageswhichrejectedbasicpartsof his
reasons~d the failed attemptto amendaverrnenlsarealoneSUtfiCiCl)t to
demonstratethis fact hut thereis an abundanceofothermaterial,to elaborate
on this point.

An applica#ionWasmadeto theSupremeCourtof N.S.W. for review of the
cOnvictions ptu~uant to Section 474D of the Crrnws~Act, 1900. This was
first consideredby WoodCi. at C~L. who madeanumberof errors
inclu.ding the fundamental one in his Paragraph 60 which acknowledged that

• • th~rc wa& no ei(idcnceon which c~ii’iv•ictions could be recorded but for an
amendmentof Averment6 in the informations. ft is abundantlyclearfrom

2.
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the transcriptthatno wmmdnientwaselThctivelyrn~ide andanerrorwhich
wasso apparent calls for explanations.

Theexplanations• for theerrorsof WoodC .1. at C.L. emergedlaterwith the
discove.iyof the letterdated31 ~‘January,2002 from the Australian
~3e~n~nefitSolicitor’s office. Paragraph3 of that letterallegesthat “In all,
:19 judi~inJ officers havebeeninvolved in makingdeterminationsaboutthe
applicant’s washing machines (sic). Each court has found against the c~e
proposedby th~’applicantssolicitor...”. ‘I1~is is a grossly untrue allegation;
therehaveneverbeenanythinglike 19 “judicial officers” involvedand of
those.actuaflyinvolved,only theMagistrate~ i~:#~t instanceand liosking
DCJ f~A~x4 ag~in~tPearson“in court”;:

It is nowclearthatsimilar lettersequallyuntrueandmisleadinghavebeen
submittedby officers in the Aus~xa1ian Govt~rnment $olicitor’s oft’ice and

• that Uie ~wrthorof the letter is following the lir~ established by the other
CustOms ~solicitors mentioned in the document which is annexed to this
opening Summary or Outline and inirnediately fi)lIows it,

• • copiesof the letterof 3V~ J•aiwary; 2002 and related correspondence are rn
ALjnexure.‘~8”.

• It is aI~o ~igiiiftcantthat,duringthe lengthypursuitofjusiiceby Pearson,
• • thoserepresentingCustomshavetieverattemptedtopoint to anyevidence

whichwouldrenderconvictionslawhdalthoughrepeatedlychallengedto do
so’

• • • Theantagonismto l~earson,his machinesand similarmachinesimported by
others is evidentbut documents being contenaporary notes taken from time
to timeelaborateon the problem. Copiesarein Annexure“7”. Page7 of
the documentCUSTOMSv COMMERCIAL LAUNDRY MACHINES”
hasbeenrefetredto abov&assummarizingwhy prosecutionswere

• • inappropriate. Another• document•entitled“C 13STOMSv PI~AI~SON”
includedm Annexure“7” is also inforrnattve.

Atten’iji•t~ havebeenrnadc•to detii~atePearsoui‘s solicitor (Benson)on
various groi~nds :i:ncluding a quite improper allegation made in open court
but unsuppoiied.byanyevidence,thathehadaltered the Stated Case signed
by •J1oski~gOCJ. Such conduct by the lawyers representing Customs wa~
s~fticie~t; i&the• caseof’ (Hynev N.S.W Bar Ass~o6iafion(1960) 104 CL•R.

• 186 to havethe (~jgT1(bng practitioner’struck o:tttjheroil of prdctitionerS•.•
Theallegationsweremaintained purely on the basis that “~ittack is the best
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meansot defence”andwereclearly intendedto prejudicetheCourtof
CriminalAppealwhich wasaboutthehearthe casestatedby HoskiugDCI
Otherthan finaLly exoneratingPe~so~’Ssolicitor,no finality hasbeen
reachedonth~ conductof theCustoms~lawyersbutthe document a copy of
which immediately tbilows this summaryexplains the mala.fidesandthe
attemptto subornanother solicitor.

• L)iscussk~n5betweene*.—6ffic~r~ discloses that all are regarded by their
f~rrner colka~,ues as pariahs and treated accordingly. The treatment meted
out to 13e.nsonon this groundi~ consistentwith thatappliedto othersbutis
nioreextreme becauseof his successin othermatters. Theaccusationthat
he is a ‘4whistleblower” is falseand ‘the truth is that h~ was directed in
writing jointly by theAttorney-GeneralandtheC.E.O of Customs to write a
reportbasedon his owil experienceon whererevenuemaybelost. The
reportextendedover 100pagesandmade45 reconitnendationsfor

• • • • impnvernenv.Therecomn~endationswei-eexaminedby a committeeof
CustomsOfficers andothersandall but 3 oftherecommendationswore
endorsed.

An~iexure“‘10” is an e~dractfrom thebook~‘Con1raband& Contvovarsy”by
Dr. David daywhowas commissioned by• Custotnsto write thisbook. •

PAGE 15
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~jJ~TOMSv COMMERCIALLAUNI~ 1~V

e ‘round

‘rhe Tariff Coiicession~ea ~nCustomshas beenrnaki~xgconcessionalinstrumentsfor
tho :sLnal•kr industrial •: laundry machines (both washing machines. and wa~her
e~tra~ors)a~ far back~s 1980 a~id earlier.; The Cu~t~ms investigationSectionhas
re1endes~4ypursuedQ’persccined”)the importersof suchmachinerywho utilise these
concessionsfor almostaslong des~iteregularrebufl~ in theAdministrative Appeals
‘I ‘ribti ~i~1(ih~ “A.A.T.) andtheFederalCourtwhich bring abouttemporarypauses.

There~ha~beenaSLIcceSsionof concessionalinstrumentsre~J•acingearlierinstrwnents
varyingonlyslightly from their preclecessor~.M~tny oftheseinstrumentsrefer to “dry

• lineni~pacity~ and/6r “cylinder capacity”and, in respectof the Tariff Concession
orderc~rit~.l. to this matter(‘1 C 85300S5)a “deeming” note providesthat dry linen
capacityshall becalculatedfrom the“volumetriccytind~r capacity’1of the“cylinder”.
‘Ihis &eat~salatentambiguityin that,while commercialwashingmachineshaVeonly
•o~e cylinder, • wash&i~-.extractors have tw~ namely, the outer cylinder which
~riesporids tothe only;c)linderin washingmachinesandan innercylinder(knownas

“b~sket~’) which pla~is no part, in thewashingprec~ssbut is usedin thespin-drying
cycle. • A copyof [C 8530085is attach~,dhereto

A copy of the Customs’ tile on Which ‘V C 8530085was createdWasobtainedunder
{~reedom• of hiformatioii • provisions and shows that it wa~ the • intention of the
draftsmanofthe Orderthatthe ~teU cylindershouldbereieva~t&r the purposesof
thedeemingnote

• • • On 30/7/82,Customs,•i3risbasieruled thatthe~ cylinder in washer-extractors was
the rel~y~nt c lfnder when determiningcylinder capacity. This logical approach
gives consistencywhen comparedwitl~ commercialwashingmachinesand accords
with ~he•understandingoftheindustrial laundryindustryandmanufacturesof laundry
machines~ l4owever, the latter,• recognisingthe vaguenessof the term “diy linen
capacity~’ftie~ to avoidtheuseofthe tei~xn..

• C~tomsthenraisedissue.as tu whether“Maytag” and “SpeedQueen”machineare
comrne~ialor domestjc hi 1982 th~~ issuewe~tto th~ A A~T, but (4xstomsio~t and
theirar~~mentswererejeeted.• •

CUStOmStriedagainin 1983 (Re’: LeeMckeand’(1983)5 AID 613)and lostagain.

Custotn~in Melbournethenargued•~hat:small~operated machiries• ~redomestic(a
biza~-re idea)but later Cone~dedth~t they were wrong when the matterwas takento
the A.A~~; OR an applreationk~rreview.

• in • I 987~ Customscaniedout,raids on all irnp6rtersof“Maytag” a~d “SpeedQu en”
machines~IrOUOdA ustra1ia~ Maehbieswer8st~izedin Queensland.New SouthWales
Victoria and JouthAi~stralia. Prosecutionswere commencedbut did not proceedto
hearir,~e~.ceptin NeW South WaleswhereTaveniarPty Ltd (“SpeedQueen”) and
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Neil Pearson& Co. P/U(“Maytag”) WerC prosLc.~utCd. The prosecu~ioriof Tavemar
Pty Ltd pi’occededon o~hodb~Iine~ andCustomslost ‘~ all chargesweredismi~stA.
A ~igw~n~antevent4uring the •pro~ecutionof TavernarPty. Ltd. was the mannerin
~ h~h ( usroni~ presentedtheir evidence in the vital aspecto17 the “volumetric

• ~yIind~ u~ipacity” of the machines. A Customsofficer gave evidencethat h~ had
tnk~n th cy1ix’xd~r fr~m a “&;pecd Queen”niachineandhadgiven ii to an~.rnployeeof
(‘mail J td~, a perceived~ornpetitorof “SpeedQueen”. An ernplo~eeof Lrnail Ltd.
thengavecvideucethat he hadmeasured:the capaciVyof thecylinder and found that: it,

was b~ssthan thecritical 100 litrcs . Onringareees~in the hearing;representativesof
• Faveixn~r Pty~ Ltd. e~.amihedthe cylinder and discoveredThat it was not: a genuine

• par(. 1 ‘he Customs• Officer was th~h recalled ar,d admittedthat the cylinder whs
actuaHyfi’oma “~Kleen Maid” machinewhich lie ~~idwas “similai”’. however.the

• ~iini1arit~idid not extend to volumetric capacityand the genuine“Speed Queen”
cylinder w~s si~ni:ficanti~’ biggerand exceededthe criti~al 100 litres. Complaintat

• this apparentperjury wa~ madeto two seniorCiistoixis Officers who pmmis~dthat
their hiter~iat Affairs Section would investigatethe i~e~’ularity l:,ut this was ncver
donedeslitefollow—up rernnid~~rS.

Prosc~utinnof Pearson:was ,onductedon an ariiljcial basis relying on perceived
technicalitiesacceptedby theMagistrateandL)i~trict Coui’t Judge(HoskingDci) bu~
overtiWnedb~th~ C tfrt of Criminal Appeal. Litigation is still eontinuing~rtgreatcast
to all primarily becauseHoskingDCJ declinedto i’ollow theinstructi~n~of the Court
ot (2rirnirual Appeal.

Pe~rsoncomn’tcncedt6 import “Maytag” machinesalxiu:t, 1986. 1 ~econtaaedRay
~tt& ol~ (~xidlandK~tte (2ustnr~sAgency; Mr Katte is held in the hi~hestesteem.by
all and, i~’ a PastPresidentof thea~~ent~sAssociation, iK~atteasked~earsonto n~easure
the i~~apaki~ity of the outside cylinder find, when told ml wa-s in e.~ccessof 100 litres;
Katte tukised his client that “Maytag’ Model A512 maehioc~ were eligible lbr
eonc&ssionalentry underTC 8530085which madethementitled to a rat~ ‘~ f d~rty of

• 2%. TC&i36141 wh~ohwaspubtishedb~Customsascurrentat that tUne wOUld also
•havegiven the~samere~u1t but had, unknown to the public, beeninvalidly created

• becauseof anerror in theC&stomsJieadOffice.

I 987~, KatIe ix.caine aware that C~sioms were af~ain agitating the colkesSional
~S5UCsohewrote to Cu~ioxns in Canberraexplairiinghisclient’s positionandseeking
nilings. ~tters dat~d 12/10/87,30/1/88 315/88 atid 1 ‘1/1/89 producedfewresponses
and no rulings, • 13y letter dated 17/1/89, CustomsOfficer Higgins advisedthat he
recogniseda problembuthadno solutions.

When Voarsonwas raidedidongwith alt other importers,Katl:e advisedhim to resort
t~ the A.A. T: primarily on tho commercial/domesticissdebut Custoinskeepadditig
new groundsin the fiict~ of~uhxruissionsthat they are wrong, Customsalso advised
that TC~6~6I 41 ~vhichwould also re~uIt in concessionalduty at the rateof 2%\as
invalidly @eatedby Customs’~wn J~ult but Pearsonwas told he couldnot rely on it.

of criticiin ih& lace • si-nb Qostomspromisedto v~ihchrte theconcessionorder but were
• 50 tardy in doing so that a new Custon’~ ‘rariff was introduced which limited the

U
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e~cteraof retrospectiveoperationof the validatedOrderthus e~cludedPear~on~first
si>~ shipm~nts.. Pearsondid receiverefundsof duty basedon a 2% r’ttte of duty for
importsof identical mach~smadeafte 1st January,1988 and wasprosecutedfor
the tir~V six. shipmentsofidenticalmachines.

• The dispute ( now on various grounds) was heard i~i the Administrative Appeals
‘riibunal be~relYP. Bannonsitting alone. The A.A,T. ruled againstPeaisonon the

• oommereial/dornest~cissue and madeother findings of fact es~cially as to the
ret,evant ~ylindei~foi the pumosesof TC8530085. It did this withiut receiving

• eviden&~e or wearingsubmissionsfrom either sideor evenadvising theparti~silhati~
• • • wa~ n~a~d:ig its own enquiries. Section33 of ~ Adrtiinistrative AppealsTribunal

Act permit~sucl~infonnal enquiriesbut theCourtoC’ Criminal Appeal hasailed that
• such hndings are not admissible in criminal prosecutionssuch as followed in

• Pearso&~case. flowevei~ the: Tribunal also held that, hadTC8636141 beenvalidly
created~it. Would h~veapp~iedthatconcessionsoasto tThd in favourofPearson~

Pearsonappealedto theVederal Court on ~e~tIou~iof law and Wilcox J. found in
• favour of Pearsonon all such points. The A,A1. opinion regardingdie relevant

• • cylinder was not disturbedas the Court had no jurisdiction to deal wilW: facts.
• • Uortunately,Wileox J. madecommentson thefactsfound belowdespitehis lack of

jurisdicthi’iii to find factsor evidenceon which a positive fThding might, be xn&le,.
Custt~rn~v,hav~ soughtto icly on these observationsmadewithout accessto evidence.

• $vibsequerttly, the Court of Crimin~I Appeal hasdireetedRoskingiX J n~t to apply
• • • these facts •i;n the PearsonprosecuiIo~but i-~ Honour declined 10 foliow the

dire&t’ion~ of thesuperiorcourtand Section 146 ofthL Ju~ticeSAct (N.S.W.) prohibits
a directappealfrom~ suchii legal conduct. An cx~mplco~ sucha di:rcction is found on

• • Pages~/~4 of theCourtofCriminalAppeal’sdirectlon%whereit i~ said;

N~sking.J)CJwc~sperfectly~mtztledtQfollow the decf~iQnsso~Lon~
dilfrrent eviden~iprvenvironmentin whIigf~

• • • d~ralcou r~ache4q~co,~4g~joI,sA” (‘ernphas is added)

Sc~alsotb~Anne~ureh~weto which selsout other con4melflsby the Sup~riorCourt On
• • therekva~eeof thecommentsbelow~

On ~ppc~lto theFull FederalCot~rt, Wilcox J’5 de~isior&wasaffirmedbasedon the
• factsfound by theA.A.T., but the~Iectionofthei~elevantcylinder,beinga question
offact, againcould not be4isturbedin that Court.UoWever,Wilcox J. had pr’ovided

• a k~i foAinula to identify therelevantcylinder which thenneededfactual
evi~erice:~ibe applied. The ~‘ederaICourt had no jurisdiction to make findirig~

• of t~actso wasunablet~ taketheissueto tiiiality.

The1~uII iedev3iCowtai~4o exIWe~sedtheopinionthatthcmachineswere“washer—
&~xt~rs~’ which ideiitifieatioii wonid result in thems*ehinc~ beingentered at

• the correctrate ofduty ~2%) lauder TarifUSub-item 84A0~9 buW~ again,hadno
•,iUUiSdi~tiE tO so rule.

1h~ A~ro~ecidi~tjofl’earsomi

I
U
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The b~isis ofth~ Ctistornsprosecl4ionof Pearsonis that his Licc~sedCustomsAgent
• selectedthe wi~ong cylinder ifl machineswhich are c~earty“‘wa~her e,~ti~actors~(i.e.

• • they have tWc~ (2) cylinders as•pr~viousIy described). Th~ inner cylinder is of a
Aappcity i~ss tb~’nthe volu~ri~ r~uired by TO 8~3OO85 but th~ outCr cvlind~.r i~ in

• MXCCSS ol thisvolijuic, Custdnishaveled no admissibileevidenceto prove,~isi~

• which is the relevantcylinder hind havesso far, been:~blcto preventPearsonfrom
e to sh~wthat his agentchosecoae~tly. • This isleading th~ ab~indahceof ~widenc

contraryt~ all prosecutionprindiples.

‘:I?he Cu~ton~’4~asealsocompletelyignoresthealterriated~di~uceavailableto Pe~rsoii
(especi~d~) liv View 6f an opinion expr~ssedby tl-~6 Full Federal Court) that the

• iiuuchi~csare~wasberextmctors”dutiableat therateof2%anyway:

As preVioi~~ly.~wted,Cuslom~cornmenc~edprosecutionof both Mr. J~~aisun andhis
• ~niup4~nytn th~ Loca[C~urt with multiple chargesfor~ea~liof six ~hipments.The

pro~e~ution% were contrary to th~ po~isioiis of the Trisecution Policy of the
• • Commonwedltl~i”. The Prosecutiondeliberatelylednoev~dei1ceof incorrectenhybut

succe9~4ulJyr~m {hrS t~chnicai argumentthat the decisionsof the FederalCourtwere
decisions~ rem whichpredwiedthe Defendantsfrom le~idiug exculpatoryevidence
(the~iavaiL~bh.- aMr, G. Lind9ay wasactuallyswornasan expertwitnessbut wasnot
alloWod :16 give evidexiceover techuic~dobjectionsa~ to relevancetakenby Customs
•). The t~xpert ovid~i~o of Mr: Lindsay and otherswho would have followed him
wouki have shown that Mr Katte had selectedthe correct cylinder alid cPrreetly

• ~nceredtlio ~dods. The Magistate upheld thcse Prosecution submissionsover
o~jeetionand ConVictedboth partieson all chargesimposingheavy penalties. The

• D~fendarytsappt~akdde novo to theDistrict Court

• The *~ppe~iJ cai~e.before1-loski r~g DCJ whert~the samesub~nis$ionswereupheld. The
Defendantsap~ealedbyway of StatedCaseto theCourtof Criminal Appeal ~which,in

4 ~ ien~thyanddet~iiledjuctgonu~ntfound that FloskiugDCJhaderredand, in anycase,
• • ~vas‘faced wiTh a dearthofevidence”. Convictionin thosecircumstanceswould npt.

~eeznopen. The Court of Criminal: Appeal did leave open the possibility that the
pi~s~cutionmig$ b& ableto repair its caseif> it coulds~itaNyamendits averments.
TheCourtako h~1dthat1-loskingDCJ e~rnld follow the decisionofthe FedevalCourt

• if hewt~hedprovidedthat heappreciatedthe“evidentiaryenvironment”in which the
PederalCourt found ~tseIfh~st~ as thatCourt hadmadeno finding of fact andhad:to
rei~ on thc ilndiiigs in theTribunal wh~ch werenot admissiblein the pros u1io~, h~

• • wOU’ld obvtously De(~d to hear ihe ~videnccwhich the Prosecutionhad previousW
decii~d to k~d: if cogentevidencewasadmittedthen ai~ obligationarose~opermit
i1h~ defenda~ to leadCoritri ry evideiicewhichthe DefCodant~hadbeenhying ~dlead
f~u so Iori~ to icacha concludedview asto thecorrect:cylinder Even:then,hewould

• • be left with a h~k of evidence~sto whetherthe rnaehmcswere “wash&extraetor&’
duti~dAeat )% i derSuh.iteiii84:40.9 in theCustomsTdriff in ~nycase.

l)uring the hearingbefote 1zlo~’kiri~ DCJ, a seniorCustom’, Officer told a Customs
A~ent that th :pros~cution ofPearsoc~ya~being rnain(ainedbecausehe hadwon the

• commercialid mstic~ is~,ue ~“~-‘-

• eveit more seniorCustoms VylIJLJI bad~onceag~in, def~atedtheir plans. lj,~.ter, an• Oflicer ii-~ade similar remarksthusindicating rn~da fides
About this time, learson’ssolicitor asked the soliciter tbr Customswhy these

4
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• seeminglyreprehensibJ2~tacticswere being adoptedeontraryto th~ Crown’s po.’~;tion
• • as “the Pountain of jtis~i~e” and contrary to ordinary prosecutionethics. He ~vas

j~f~:~fr~ in plain iatigt~agethattK Austral~at~G~verntnentSolici:tor’s Office was in
• the processof being “privatise& and this rrieanl that its clients would be free to

choosetheirown solicitor. Onlessthe client wasgiven evexythingthatit wanted,they
would go &1s~wh~re arid jobs would be lost. In thesecircumstances,the previous
p~l icy ofguardingagaii~stiiijii~tice hadceased to apply,

• Wheii thematterwent backto 1-loskirig DCJ, his f-ionourallowedCustomsto rc~open
their defective case to tiy to repair it with anie~i4ed averments~ • flowever, the
amendnwntsable to be made were ineffeotive and the essentialpart, being an
avermentot l~*w wa~~ventuaUyabandonedby the Prosecution.

iiosking,DCJ thenrefi~edto heat’submissionsfrom counselfor theDefendantsa~ to
why thed~isi~nof theCourtofCriminal Appealrequiredhim t6dismissthecharges
andalsorefusedto allow the Defenceto re~openits caseto leadthe evidencethat it
hadalwayswantedto leadandbadbeenwrongly preventedasthe AppealCourt had
found. 3he provisions of the JusticesAct (NSW) preclude an appeal in ~t~ch
circumstancesbutcoiwset for th~ Defendantsadvisedthat therewasa procedurefor

• revie’~v povided that all otherpossiblefbrmsofappealhadfirst beenexhausted.

• • TheI)eft~ndantsthe~n soughtanorder in the natureof certiorariagainstHoskingDCJ
on The basisof a lackof proceduralfairness. In preparingits caseguidedby counsel,
Enghshauthoritywas adoptedwhich resultedin a volumi~wus affidavit arid several
moresuccinctonesbeing filed. This did not find favour with the Court of Appeal
which proceededto ‘trike out all of the Defendantsaffidavits and proceededto
summaiyjudgenientagainstthe defendantswithout readingthe relevantevidence
Any commentsmadeby this Couit iLS to ~uiItor liability to duty were, therefore,
puidygratuitous,perincurxamandofno consequence.

• Pearsonthen appealedto theHushCourt beingeonsciow~ofthedifficulty in obtaining
SpecialLeavebut needingto exhaustall avenuesof appealbeforeseekingreviewby

• theSuprctneCourt. Becauseof theneedfor asuccinctsubmissiontoth~High Ct~uit,
only ~i very narrow but seemingly compelling issue was raised. .Piior to the
appIic~ti6nbeingheird, TooheyI explained tO all presentin Court that the High
Courtonly had thecapacityto hearabout100 casesperyearandmustthereforeonly
give i~avein exccpi6nal cases. • in hearing the application, G~tud.ron J. i clearly

the injustice d>ne to Pearsonbut, by a majority of 2 to I,, specialleav~~as

l3i~caii.seof thehoimndoustSostsbeing incurredbyeaehside~the solicitor forPearson
• hasbe~ntrying to negotiatean informal nieansof settlement;onesuggestionwasthat

the m~ittcr should b~ remittedby consentto th~ District Court to be deali, with
accordingto law(after HoskingDC) hadbt,~engiventhebenefitof submissions6wthe

• effectsof thedecisionofThe Courtof Criminal Appeal). However,Customs,which
• has an:hie~haust~blesource of funds rerni~iried • i~aleitrant and scornedbent on

• griud~rig Pearsoninto‘subtnissioiiby sheCrweightofsu:pe~’iorriioney re~ources
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• • Having compliedwith th~ requirementto exhaustall apparently~ailableforms of
appeal, Pe~rs6nhas applied to: The SupremeCourt of N.S.W. for ieview of the
c~n~i6tionspursuantto Section4741.)oftheCrimesAct, 1900(N.&W.). Thematter
is iii the handsof Wood &J~ at CL. who obviously considersthis an appropriate

• matterto he referredto theCourt ofCriminal Appealto be dealt with asan a~peaI.
• Howeve#,Customshave objectedo~ the highly technical grounds that, in deciding

that this i~ an appropriateczasefor review1 Wood C.J. at C.L is acting ininisteijally
• • • (seeminglyin muchthesamewayasa MagAstratewhocommits a personf~.w ~rialfor

a federaUfffence)andthis is constitutionallyunsoundundertheseparat~onofpowers
doctrine. Ltigbly technicalsubmissionshavebeenmadeovertwo daysof hearingand
Customshave~ persuadedthe Attorney~Oeneralfor New South Walo~ to assist them
d~spite aw ~arli~r decline by the State. Written submissionshave followed the
hearingdayt~andconside’ahl:ecost t~ all partiesarebeingincurt~d.

• • • Prior t~ ih~ incurringof ~i~i1icant legal costsby all parties,anotherapproachwas
made~i~ Custoxnsseekinga neutral approachto the constitutionalquestion. This
would leavePearsonwith a burdenof convincing the Court of its jurisdiction with
opposition. hi supportoFthis approaoh,anopinionwa~ obtainedfrom Mr. R. Parker
Q C. siating (hat Pearsonwas innocent and that a miscarriageof justice had
apparentlyoccurTe4, As newcounselin this mattersaid, “this is [lot a big ask” since
Pearsonwould ~t~Ueariy the onus of proof of jurisdiction and then the onus of
ptos~cntiii~gtheresultantappealwhieh would simply be the “hearingon the ~n~rits”
which Cus~on~stactics hadso tiir deniedtheDefendants. It was suggestedthat this
was an honourableandexpeditiousmeansof bringing to an enda matter that had

• been iii issue for ten years and was likely to conti~iue until Pearsonreceivedthe
•h’~aiing ~ii themerits that be wasentitled to. Customs,acting on the advice of

ir~ the Australian GovernmentSolipitor s Office1 declined even this small
• conc~ssionandfwther legal t~osts:wereijicurred.

Subsequently,it hasemergedthat,by his ownadtni~sion, w~s nol: fain liar
with thefacts, badno understandingofthespecialistlegal principlesassociated~4tb
(2ustomnsTariff cases,took note of a de~isionwhich hadno authoritativebearingon

• guilt or innocenceandcompletelyignoredtheauthoritativedecisionof the Court of
• • • Criniinal Appeal. Despitethesehandicaps,he was able to adviseCustomsthat an

• • • ernineutQueen!sCot~.nselwaswrongandCustomsa~ceptedhisadvice.

• The issui~rujsedby‘Customsmightbe thoughtto beofsomemerit by a(7onstiftitionoi
academicb~it i~s te~hni~alitieshavebeen recognisedby the CommonwealthDirector
of PublicProsecutionswho, on severaloccasions,hasdeclinedto takethepoint.

Su~m~r~

’

(1) • PearsonhasconsistentlybeendeniedaTheai’ir~gon themerits”which i~
h~s ri~ht iii anyof thecourtsthat havedealtwith thematter. ~ustoms
areculTefltlytiyi to preventa hearingon themerits in theSupreme
C6urt: by ‘ntising atechnicaj9bjection. Th~ fortlicorningaotio’n for
rtnir ofseized~oodgpreseiib~anotheropportunityfor ahearingon th~
meritsbutthesolici Ior actini~ for Custoi~isha~ a~giin wriu~ to saythan

6
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• teohnicalobjectionsto thiswill againbe taken; hehasboth:threatened
• arid cajoledthet)efendantsto foregothisavenueofreview. Sucha

sustainedandck~terminationto avoidahearingon themeritscanonly be
• • interpretedasa consciousnessthattheC~sIomscaseis flawedand

J’ea~rso~iis innocent. Thisamountstoan attemptto pervertthecourseof
Justice:

(2~ Takenon themelits andtorrecily applyingthedecisionoftheCourtof
CriminalAppeal,tlie’Proseciitionmustfail because:

• (a) i~ deliberatelyled no evidencethatthegoodswerenot
correctlyentered- the failedprosecutionof ‘faveinar
~ifirrns thatno suchevidenceexists;

• • (b) • thereisanabundanueofexpertevidenceavailableto
ptox’e conclusivelythat theniachineswerecorrectly
enteredandno offences were committed but Customs
haveso far managed to prevent this evidence from being
led - GaudronJ. at least.recognisedthedenialofnatural
justice;

Eveji if theCustomsAgenf&~dvic~to Pearsonwaswrong~~Iiereshould
bav~beenno prosecutirn:because:

(a) Custorn~’wereunableto interprettheirown documentand
at timesreachedtheslimeconclusionastheA,gent~

(b) The6ATT Agreement(to whichAustralia isasignatory)
providesthatno penaltiesshouldapply in suchc~ises;

(o) • The Trosecution PolicyoftheCommonwealth”saysno
•pr6seeution~hoiildoccur;

(d) The f~’ederaI Courthaslick] thatnoadministrative
penaltiesshouldbe imposedin suchcases;

• • • (e): i~rosecutiotisin other$tate~didnot proceedandseized
• • goodswerer~ttwned;

• (fI The pros~cL~tion:ofTavemarPty.Ltd. which, unlike:
• Pearson,was c~riducted“on themerits” andwithoutthe~

artiliciality of thenow discredited “decisionin rem having
• pn~dusive&ffect?’ subjnissioii resultedin distpis~alot’ all
• charges,

(4) •Thcrc arc str&iigi~dic~ion.~ thatth~ pr~ie~utionswere initiatedland
• maintainedfor i inpro eu reasonsii’~cIuding main fides;
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• ($) • • Uheiechnic~lobjectionsnowbeingraise~ito try to prevehtreyiewby
theSupremeCourtofNew SouthWalesan~;

(a) Contratyto observationsmadeby theComrnonwetilth
0inbudsmanin his Annual Reportfor l989/19~)O(SAt
Page41);

• •(b) f~videnceofdetennineddesperationnottohavethe
• •• • ‘ • matterreviewed’at anyprice This includesa

consciousnessc~f~astimproperactionsanda wrong
tesult; •

(c) An exIunpieofCustomsusingthe superiorlinancial
resourcesoftheComx~i6nwealthto “grind” Peason
into submissionl

The abo~iaThnds :wej~ht to the conclusion drawn From’ what w~is said by Seniot
Custor~isOfi~ccrs. This wasama,liciou~prosecutionto punishFearsonfor onceagain
defeatiii~jthe Custom&attemptto ovextuinpreviousrulingson comn’kerQiai/damestic.
If is entirely consistentwith a recentnewspaperreport thnt the refoan of Customs
following the Midford Paramountenquiryby the Senalehad failc~i(copy attached).
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I-htvi~ng hat sledall otheravailableawttuesof appeal(albeitriot
on the merits)theway~seeinedopen‘to seeka merit review through

• • • • Seotion474DoElhcCrimesAdJ9OO~ Howevet, C~toms clected

£ technicalgroui~dshavingrio relation to the merits, Considerable
• costs were going t~ be inv~Ived so Pearso~i,who was by now
U • • awareof the anitnusdirectedto his solicitorby

• decidedto instrncta newsolicitorwho, in turn instructedMr. R.
ParkerQ~.C. to adviseonthe merits. Mr. Parkerwho is a very
se~iior and erni1~ei4 counsel with experience in Customs tariff issues

• • • • • • at all levelsandhavingno prio~r contactwith this dispute,cameto
• the COIiCIUSiOrL that a ~ise~rria~eof justice h~id occurred and

poirae(’l to an admissionby HoskingDC.1 (hathehadfailed to
ccmtplywith direetionsgivento him by theCourtof Criminal

• • Appeal. Thisopinionwassubmittedto Customsto supporta plea

• • • • • •‘br thematterto beallowcdtogo throughto beconsideredon its•m~ritsandthussaveconsiderablecosison eachside.
• • • • theAustralian(jcwernnientSolicitor’s Office tookit onhimselfto

adviseseniorCustcrns~Officers thatMr. ParkerQ~C. waswrong;
• this is somewhatbreathtal~ingcomingunsuppottedfrom a ~oli~itor

• with no experience in Customs tariff issues. Subsequently,
_ • • ~ hadwritten.a detailed letterin which his ignoranceofTaPif

• As Customspersistedwith theirattackon thejurisdictior~of the
• • :Si~ipremeCourt thematterwasarguedbeforeWood C.J.at C.L. (at

• • tx,nsiderableexpense)aridHis Honourfinally ruledthat therewas
,jurisdictionandthe(~t~m~ submissionswerer~jectedwith costs.

• Wood C.J. at C.L. consideredawritten applicationfor thematterto
• • bereviewedby theCourtofCriminal Appeal. Customssupplied

• written submissjou~which werefar from accuratebut rio
• opportunitywasgivento makeoralsubmissionsor to addressany
• cor~cernsthat(lis Honourmayhavehadin this veryesotericari~a of

• the law. After havingthe matterbeforehim for well overa year
• WoodCJ. at C.L. handeddown his decisionon 30thJune,1999 to

t~’e effect thatb~ wasnotpersuadedthat this wasanappropriate
S• • caseto • ~nt to theCourtof Criminal Appeal. It is apparentfrom

• hig:~vriffefl~~oi)s thatHis Honourmademanyerrni~ of law and
• • 1~adstemmingfr~rn the lackofopporttiniyto addresshira Typical

• • andfundarncntaiofhis errorsis thestatementat Paragraph60 ofhis
tcasOn~thai “The prosecizUonswo~ddthereibrehc~vefriikd,absent

• a’ncndmnent fAvermeni~;for lackofevidenceas to the dry linen
• • capaci~iofthernachine,gthisbeingthecritical issueuponwhich

• • theftdsenesso/di~ entryturned. “As previouslynoted,the

• • • S
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• Pt secutiondid fail to ~f~~c~jyejy_amendtheir AvermentNo. 6 asto
dty linen. capacity. Iti addition,therewasno evidenceto negative
classificationunder~ub-itcrnS4.40.9and this alsois a completed
defeticefor Pearson.

• A~ aresultof themanyapparenterrorsin the reasonsof WoodC.J~
at C.L., a Tholdiug” appealhasbeenfiled reservingtheright to file
a formal’ appealwith in 60 days. Customshavefiled a Notice of
Motion whichseemsto be at leastprematurehut has indicated that
a widevarietyof abstractissueswill be contestednoneof’ which
goesto themeritsot the cqflVictio~S aswell asan appeal(outof

• time) from thedecisionof Wood Ci’. at CI. regardingjurisdiction.
• • • Prop@iy‘litigated; snchissuescould involve coststo bothsidesof

up to $50,()0O,O0:stillwithoutaddr”ssingthemcrits ofthecnse
• • This ~lear1yis a tacticto further drain Pearson’sfinancesso asto

• • crushhun ifl~’) submission; it is a tacticemployedfar tooregularly
• • • • • • by’ Customsandotherexampiesmaybequotedwhere

Commoiiwealtli ‘fundshavebeenusedixnpr~peniyto defeatjustice.
• A remarkby counselfor CustomsonthelastOCCasiOnthat this

• • • matterw~sbeforethe Courtconfirms(hatthis is the intentionof the
proposednew issues.

• In surtunary,all Pearsonwantsis his “~a~ in court” wherehe c~rn
havea hearingon themeritsandbeableio call evidenceof
innocence. TheextraordinaryandexpensivelengthsthatCustoms

• • • have goneto to preventa hearingon the rn~rits demands~n
e~ptanationespeciallybecauseitso offendsacceptedprosecution
ethics. Thc extrememala fidesrevealedin letter
(referredtobelow) to theLaw Societyis concentratedott Pearson
andhis solici’tor butalsoextendsto otherimportersandthereis
colToboratingevidenceto support claims. The

• • tactic of usingthe linancialesourcesof the Commonwealthto crush
lit~ationopponGnt~canalsobewell demonstrated.

OTfl1~1R Ni A TTEkS-~m -~‘

Therebits long beenev~4entthemostintenseanimuscoming from tw~
solicjtor~ iii the:Australian(lovermuentSolicitor’s Office andasimilar

• numberof CustomsOfficers. Thesepcxson~havegoneto extraordinary
• • lengthsto avoid anyhatingon the merits andit is clearthat they realise

that theoutcome6f~ut~hahearingwould fiiv~ur Pearsonandbring into
• qu~s~ioxvthevastsumsofmoneyexpended~Themanipulationof

manytimesdiscreditedcomplaintto theLaw Societyis an
• • • :ofThi~ce buthasnow broughthim undonein a muchmorcseriousniat~ner.

Foiio’WIEig his la~t reqpestfor his oni~inal complaintto bereconsidered,the
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L~w Societyhascalled 1~t a report by andthis hasrevealed
• aqilite unacceptableattitudeandpractisesby thCz two solicitors. Thereare~

alsoaillegationsofan attemptto subornaWittiessandperversionsofthe
courseoflustice, Thereseemsto beawealthof oo%roboratingevidenceto
supportthe allegations.
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