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Introduction
The Castan Centre thanks the Committee for the opportunity to comment on Australia’s
proposed ratification of the Optional Protocol to the Convention against Torture (OPCAT).
The Centre welcomes the Government’s National Interest Analysis (NIA) of the OPCAT,1
which was tabled in Parliament on 28 February 2012.
As stated in our submission to the Attorney-General’s Department in its consultations on
the NIA,2 as well as the open letter to Attorney-General Roxon of 21 December 2011 which
we co-signed,3 the Centre strongly supports Australian ratification of the OPCAT. We urge
the Committee to overturn the finding of its predecessor from the 40th Parliament,4 and
recommend Australia become a party to this treaty without further delay.

Why Australia needs to ratify the OPCAT
The reasons for Australia to become a party to the OPCAT are clear and compelling:
1. The OPCAT is designed to improve conditions for, and treatment of, those deprived
of their liberty. Australia can do better on both counts, as outlined below.
2. Transparency and accountability are essential where the State has complete control
over people’s lives, and presently Australia’s places of detention (broadly defined in
the OPCAT5) lack a consistent, coordinated system to ensure transparency and
accountability.
3. Ratification of the OPCAT (in the good company of an increasing number of
like-minded countries – 62 at the time of writing6) would reinforce the Australian
Government’s commitment to tackling cruel, inhuman and degrading treatment
(‘ill-treatment’), which it demonstrated in 2010 with the enactment of a specific
offence of torture.7
4. The cost of prevention by means of regular monitoring is outweighed by the
potential negative impacts of ill-treatment to our society and our international
reputation.
This submission addresses each of these reasons in turn.
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Australia can do better when it comes to treatment of people deprived of their liberty
Examples of ill-treatment of those deprived of their liberty are unfortunately not difficult to
find in Australia. In recent years, reports from organisations which have visited places of
detention have revealed treatment and conditions which fall short of international
standards (and may even fall foul of international prohibitions). These include reports from
the Western Australian Inspector of Custodial Services,8 the Victorian Ombudsman,9 the
Australian Human Rights Commission (AHRC)10 and Amnesty International11
Examples include WA’s Roebourne Regional Prison, which was found to be overcrowded,
rat-infested and ill-protected from the desert heat;12 the Melbourne Youth Justice Precinct,
which was found to be so crowded that the juvenile detainees had to go to the toilet in
buckets;13 the death of a detainee in NSW due to inadequate facilities/procedures for the
mentally ill;14 the lack of basic sanitary facilities and privacy in ACT remand centres,15 and
several high-profile deaths in police custody, including a man who died due to extreme heat
exposure during prisoner transport in WA.16
If we broaden our view to immigration detention centres, the evidence of ill-treatment is
even more overwhelming. The rate of mental illness caused by both the conditions and the
indefinite nature of detention in these centres has been well documented and, in some
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tragic cases, has led to self-harm and suicides.17 The Committee would be well aware of
criticism of Australia’s immigration detention facilities from Australian and international
human rights organisations,18 and even the United Nations.19 Recent reforms20
notwithstanding, Australia’s treatment in detention of asylum-seekers who arrive by boat
has done a great deal of damage to our international reputation, and opening up these
centres to rigorous OPCAT-based oversight would go a long way towards rebuilding our
international standing.
Another pressing detention issue in Australia today is the over-representation and
ill-treatment of Indigenous people in custody,21 and the inadequate response to the seminal
Report of the Royal Commission into Aboriginal Deaths in Custody of 1991.22 Last year was
the 20th anniversary of the Report, and recent updates show little progress has been made
in this area.23 Implementation of a National Preventive Mechanism under the OPCAT might
not be able to address the over-representation issue, but it certainly has the potential to
address many of the recommendations of coronial reports into deaths in custody which
have identified policy vacuums, procedural failings and incompetence and neglect on the
part of custodial and health authorities.24
The OPCAT’s primary purpose is to lift standards in detention through a dialogue between
inspectors and the relevant authorities. Such dialogue may breach the impasses on the issue
of conditions of detention for both asylum-seekers and Indigenous people, issues which
remain unaddressed despite urgent calls for reform over so many years. As the National
17
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Interest Analysis notes, the OPCAT will also “improve outcomes in the detention of people
in Australia by providing a more integrated and internationally recognised mechanism for
oversight. It will provide an opportunity for organisations involved in detention
management and oversight to share information, guidelines, practices and problem solving
measures with regard to the conditions and treatment of people in detention.”25

Transparency and accountability are essential
Experience around the world has shown that independent oversight of closed environments
is key to ensuring human rights violations do not occur.26 The Council of Europe has had a
treaty for the prevention of torture in place since 1989.27 Under this treaty, the European
Committee for the Prevention of Torture (CPT)28 has a mandate to, “by means of visits,
examine the treatment of persons deprived of their liberty with a view to strengthening, if
necessary, the protection of such persons from torture and from inhuman or degrading
treatment or punishment.”29 It has been very effective in reducing the incidence of torture
and other ill-treatment in that jurisdiction.30 In the UK, Her Majesty’s Inspectorate of Prisons
for England and Wales31 was established in 1981 as an independent external monitoring
body of prisons, and has also had a beneficial effect on the operation of UK correctional
institutions.32
While many closed environments – including in Australia – have some form of internal
oversight, this is sometimes insufficient to prevent and remedy human rights violations due
to conflicts of interest which arise when criticism is warranted.33 Independence is critical to
the effectiveness of any oversight mechanism – a fact which is generally recognised in
Australia as attested to by the existence of Royal Commissions, Independent Commissions
against Corruption and Ombuds Offices (to name a few). In Western Australia, there has
25
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been an independent Inspector of Custodial Services since 1999.34 Despite the success of
this office,35 it has not been duplicated in other States and Territories, let alone nationally.
As a result, Australia lacks a consistent, comprehensive scheme for the independent
oversight of the treatment of people in closed environments.36
Robust independent and external monitoring can have a positive impact through a
preventive (as opposed to reactive) approach to human rights violations. A preventive
approach has the potential to minimise abuses that can occur in closed environments by
maintaining high standards. It is better for all concerned to prevent the abuse from
happening in the first place, than merely to provide redress for wrongs that have already
been committed. Most current oversight mechanisms in Australia play a primarily remedial
role in addressing complaints of human rights violations and do not necessarily take a
proactive/preventive approach.37 The Centre acknowledges that the Commonwealth
Ombudsman and Australian Human Rights Commission have at times taken a more
proactive approach, including initiating inspections and inquiries, particularly in areas of
great need, such as immigration detention. However, along with their State and Territory
analogues, these bodies generally focus on investigations of breaches of the relevant human
rights and/or anti-discrimination legislation, because that is what they were established
(and are funded) to do. Moreover, the systems Australia has in place have not necessarily
been designed pursuant to international standards, and consequently struggle to live up to
Australia’s international human rights obligations.38
Finally, the National Interest Analysis itself states that “there are varying levels of oversight
both between different types of detention, and between jurisdictions. There are also some
gaps in monitoring – the key area of significance being detention in police detention
facilities – which could be addressed by implementing the Optional Protocol.”39

The Way Forward – Joining the International Oversight Regime
The international community has called upon Australia to implement greater oversight
mechanisms. In its Concluding Observations on its review of Australia in 2008, the UN
Committee Against Torture specifically called upon Australia to “ensure the Immigration
34
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Detention Standards be codified into legislation and provide for an independent monitoring
mechanism” in relation to immigration detention, and to “speedily conclude its internal
consultation and ratify the Optional Protocol to the Convention in order to strengthen the
prevention against torture.”40 The UN Human Rights Council also called on Australia during
its Universal Periodic Review (UPR) to “ensure the establishment of an independent
supervision mechanism which would have access to all detention centres....”41
The OPCAT sets up a global system to prevent torture and other ill-treatment in closed
environments. Since it opened for signature in 2003, 62 States have ratified it (including the
UK, New Zealand and France, along with federal countries such as Germany, Argentina and
Brazil).42
The OPCAT creates two separate but complementary review mechanisms to prevent
instances of ill-treatment of people in detention. First, it creates the United Nations
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (SPT).43 Under the OPCAT, States parties agree to grant the SPT unfettered
access to any place within its jurisdiction where people are deprived of their liberty, as well
as any relevant information on such people.44 After visiting a State party, the SPT makes
confidential recommendations and observations to the Government on its findings.
Importantly, the report remains confidential unless the State decides to release the
information within it, which addresses privacy concerns shared by many governments.45
The second mechanism is the National Preventive Mechanism (NPM).46 NPMs will most
likely be the main force in improving compliance with relevant international obligations and
improving the standards in closed environments generally.47 States have the option under
OPCAT to set up either unitary or multiple NPMs which have the power to examine regularly
the treatment of those detained in closed environments, recommend ways to improve
treatment of, and conditions for, people being detained, and submit proposals and
observations on relevant draft legislation.48 States must ensure the NPMs have the ability to
fulfil their goals by ensuring they have access to information, access to places of detention,
40
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the ability to interview any relevant party and the right to communicate with the SPT.49 The
treaty requires the NPM and the State party to enter into a dialogue on the
recommendations of the NPM in order to assist in implementing the recommendations.50
The SPT also has a role in assisting the NPMs in their mandates.51
The mandate of the SPT is similar to that of the European CPT – that is, it is empowered to
visit places of deprivation of liberty under the jurisdiction and control of any State party.
However, despite the fact that the scope of the SPT’s mandate is already broader (it can
already visit 60 countries compared with 47 for the CPT, and will have jurisdiction over
more States as they become party to the OPCAT), the SPT has only 25 members to the CPT’s
47, and also has more modest resources at its disposal. With the resource limitations of the
SPT in mind, the drafters of the OPCAT devised the concept of the NPM to give the new
international torture prevention regime a fighting chance of emulating the success of its
European counterpart. In other words, the success of the system is predicated on strong
and active NPMs. The CPT’s experience, as reflected in its many detailed reports, is also
invaluable to the SPT and emerging NPMs – particularly the standards the CPT has adopted
for all aspects of detention and closed environments.52 Australia can draw on this
experience when developing the organisational structures of NPMs and their standards,
policies and procedures, as well as predict and respond to potential areas of concern.
In terms of effective mechanisms in preventing torture in closed environments, the
European CPT reports have been shown to bring about tangible improvements in prison
conditions within the States Parties to the convention.53 While not all improvements are
great in scope, small discrete changes can often improve the quality of life for prisoners. The
model of direct dialogue with responsible authorities (also reflected in the OPCAT) has
arguably been a more effective mechanism in bringing about change than the United
Nations treaty bodies.54 It is anticipated that the SPT, in conjunction with the various NPMs,
will play a role similar to the CPT in providing for continuous improvement in the conditions
and treatment of those in closed environments.
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The structure and operation of an Australian NPM is outside the scope of this submission,
and in any case has been canvassed in great detail by Professors Richard Harding and Neil
Morgan.55 Suffice it to say that, drawing on the Professors’ work and that of international
experts on NPM development,56 Australian governments at all levels should be able to
devise an effective and comprehensive NPM.

The cost ‘saving’ of not ratifying the OPCAT would be false economy
There may be some concern about the burden on Australia of implementing the OPCAT. The
burden placed on Australia by the SPT’s ‘regular visits’ will be minimal, with the SPT having
visited only 12 countries since it began work in March 2007, with estimates of a visit to each
State party on average every 10 years.57 Even the CPT, which has a large secretariat and
comparable mandate, only manages to visit each country within its jurisdiction every 4 to 5
years.58 The particular challenges associated with implementing the OPCAT in a federal
State, where responsibility for closed environments is shared among several governments,
are acknowledged, yet they are not insurmountable.59 If they are to be effective, inspecting
bodies will need to be adequately funded and staffed to perform their functions thoroughly
and regularly, and will need to be allocated budgets which assure their independence.60
However, the costs to Government of establishing and maintaining prisons and other closed
environments are very significant, and it must be noted that the cost of effective oversight is
proportionally very small.61 In addition, governments at all levels should pause to consider
the perceived burdens of monitoring in the context of the potential costs of ill-treatment.
The reputation of a country (or constituent State or Territory) is critical to tourism and
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investment, and can be severely damaged by revelations of ill-treatment in the media.62
In addition, the cost of investigating and prosecuting allegations of ill-treatment (as States
parties to UNCAT are obliged to do) can be significant. Moreover, the State must bear the
burden of defending any civil claims that come to court, if the ill-treatment in question was
meted out by, or with the acquiescence of, a public authority.63 These are only the direct
costs to the State – in addition there are direct human costs of ill-treatment, as well as
indirect costs to the State (for example, reputational costs) and the society (for example,
undermining public confidence in the justice system).
In terms of cost-benefit analysis, the National Interest Analysis notes that “[i]mplementation
of the Optional Protocol should minimise instances giving rise to concerns about the
treatment and welfare of people detained in prisons and other places of detention in
Australia. In addition to the human rights benefits, monitoring pursuant to the Optional
Protocol has the potential to minimise the costs of addressing such instances, including
avoiding some costs of litigation and compensation payments.”64
The National Interest Analysis also states that “[c]osts for Australia in establishing and
administering its national preventive mechanism should be ongoing and relatively stable.
A preliminary assessment undertaken for the Attorney-General’s Department confirmed
that the cost of operating an Optional Protocol national preventive mechanism would be
the lowest if reliance were placed on use of existing bodies to undertake this role. Individual
jurisdictions should bear their own costs because of their responsibility for the welfare of
the relevant detainee populations. As significant changes are not expected to be necessary,
the costs are expected to be modest.”
The Centre endorses this analysis.

Conclusion
Even in a country such as Australia, where human rights are generally well protected,
people detained in closed environments tend to constitute one of the groups whose rights
are most frequently denied.65 The need for greater protection of those deprived of their
liberty is irrefutable and pressing. International experience has shown that a comprehensive
mechanism for independent review is an essential aspect of the system required to provide
such protection.
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Apart from domestic considerations, Australia recently accepted UPR recommendations
from Human Rights Council Members to “[s]peed up the process of the ratification of the
OPCAT”; to ratify the OPCAT “as soon as possible,” “as a high priority,” and “without further
delay.”66 The Government must live up to these public undertakings. Australia should
therefore follow up its 2009 signature of the OPCAT with ratification as a matter of priority.
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