
Supplementary Submission 10.2
TT 11 October 2005

05/18657

Mrs MargaretMay MP
ActingChair
JointStandingCommitteeonTreaties
ParliamentHouse
CANBERRA ACT 2600

DearMadamActingChair

I referto theCommittee’sreviewof theConventionontheMarkingofPlasticExplosivesfor
thePurposeofDetection(the Convention)andthehearingon 7 November2005.

As advisedatthat hearing,theGovernmenthasprepareddraftlegislationimplementingthe
obligationsundertheConvention. Thelegislationis entitledLawandJusticeLegislation
Amendment(MarkingofPlasticExplosives)Bill 2005 (theDraft Bill).

TheobjectoftheDraft Bill is to requireplasticexplosivesto bemarked.Section72.24
specifiestwo ‘markingrequirements’.Thefirst markingrequirementis thattheplastic
explosivecontainsaminimumconcentrationofoneoffour listedmarkingagentsandthat the
detectionagentis distributedhomogenouslythroughouttheplasticexplosive.Thedetection
agentslistedin section72.25oftheDraft Bill areidenticalto thoselisted in theTechnical
Annex(asamended)to theConvention.

Thesecondmarkingrequirementis thattheplasticexplosivewasmanufacturednot morethan
10 yearsago. Researchindicatesadetectionagentcandeteriorateandevaporateovertime,
resultingin a lower, potentiallyundetectableconcentrationat a latertime. Thesecond
markingrequirementis intendedto ensurethatmarkedplasticexplosivesareconsumedor
destroyedwithin theshelflife ofthe detectionagent.

TheDraft Bill insertsnewoffencesdealingwith ‘unmarked’plastic explosivesinto
Division 72of Chapter4 of theCriminal CodeAct1995(theCriminal Code). Thenew
offencesrelateto trafficking, importing andexporting,manufacturing,andpossessingplastic
explosivesthatdo notsatisfythe‘markingrequirements’specifiedin theDraft Bill, andfor
failing to includespecifiedinformationon thepackagingoftheexplosive(sections72.12to
72.16).

Thetrafficking, import andexportandmanufacturingoffencescarrypenaltiesof 10 years
imprisonment,which is consistentwith comparableCommonwealthcriminaloffences(for



example,importationof child pornographyandseriousdrugoffences),andarealso
comparableto penaltiesfor similaroffencesin theUnitedStatesandNew Zealand.The
offencesfor possessionandbreachingthepackagingrequirementscarrypenaltiesof 2 years’
imprisonment,reflectingtherelativeseriousnessoftheconduct.

TheTechnicalAnnexoftheConventionprovidesthatplasticexplosivesmanufacturedand
usedforresearch(andrelatedpurposes)arenotrequiredto bemarked. In addition,Article IV
oftheConventionprovidesfor particularexemptionsfrom compliancewith theConvention.
Theseexemptionsincludeuseofunmarkedplasticexplosivesfor researchpurposes,for
defenceandpolicepurposesandtheusingup ofexistingstocks. Sections72.17,72.18and
72.18Agiveeffectto theseexceptions.In addition,section72.19providesfor anadditional
exemptionofup to 12 monthsto allow for anynecessarychangesto themanufacturing
processesto complywith thelegislationand72.19Aprovidesanexemptionfor useby
overseasdefencepersonnel.Thisprovisionis designedto allowDefencepersonnelto seize
unmarkedexplosivestheymaycomeacrossin thecourseoftheirduties. Theexemptionsare
only availableupontheissueofanauthorisationby theresponsibleMinisters,beingthe
Attorney-Generalor theMinisterfor Defence.

TheDraft Bill alsoamendsotherCommonwealthlegislationincludingtheCustomsAct1901
to provideCustomsofficerswith appropriateregulatoryandarrestpowersovertheimportand
exportofunmarkedplasticexplosives.

TheDraft Bill alsomakesconsequentialamendmentsto theAustralianFederalPoliceAct
1979, theAustralianSecurityIntelligenceOrganisationAct1979, theCrimesAct1914, the
SurveillanceDevicesAct1979andthe Telecommunications(Interception)Act1979.

I attachacopyofanExposureDraft oftheBill for theCommittee’sinformation.

Yours sincerely

Philip Ruddock
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