





























challenge of overcoming complacency. Of course, [attitudes to] the
indigenous peoples are an example of continuing racism which, I
believe, must really be brought home to the consciousness of all
Australians.'®

16 ibid, p. 43.







SECTION 2

Issues Particular to the Commonwealth Ombudsman

2.1 The Ombudsman's office deals with 'the everyday human rights of citizens in their
dealings with Government agencies of various kinds. Our brief is to ensure the fairness and
transparency in the way they are dealt with.! The Ombudsman, Ms Philippa Smith,
addressed the Committee on Wednesday 25 September 1996 with particular reference to the
Annual Report for 1995-96. She raised a number of questions within the framework of the
accessibility of the Ombudsman's services, the effectiveness of operation of the Office and the
trends and issues discernible from the complaints.”

The Complaint Load

2.2 In the last year, the Office received 22,000 complaints and a further 21,000
inquiries. This was an overall increase of 28 per cent. These increases occurred in relation to
the departments which had the greatest public contact. The departments attracting the most
complaints included:

. Department of Social Security, up 56 per cent;

. Department of Education Training and Youth Affairs, up 68 per cent;
. Child Support Agency, up 2 per cent;

. Australian Taxation Office, up 40 per cent; and

. Australian Federal Police, up 24 per cent.?

Funding

2.3 Funding for the Ombudsman's Office has been reduced by 20 per cent over two
years, a loss of $1.7 million over the two years on an annual budget of $9.3 million. The
reduction has led to the closing of the office in Tasmania and its replacement with a toll free
number to Melbourne, the loss of two community liaison officers, one for indigenous people
and one for non-English speaking people and an increase in the use of the Ombudsman's
discretion, ie, complaints that are received but declined any investigation. The discretion rate
has gone up over the last year from 40 per cent to 50 per cent.* This would leave 4,000 cases
which would not be dealt with in a year.5

The Reasons for Complaints

2.4 When asked about the reasons for the increase in complaints to her Office,
Ms Smith put forward a number of reasons:

Transcript, 25 September 1996, p. 2.
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2 ibid, p. 2.

3 ibid, p. 3.

4 ibid, pp. 14-15.
5 ibid, pp. 17-18.




2.5

the complexity of government administration and rules, particularly in terms of
eligibility rules;

gaps and overlaps between departments;

the need for clear and more timely advice, common transparency.’

There were certain features of the current trends in administration which

exacerbated the problems. Many of these features were related to budget cuts; others to
'modern' methods of administration. The major problems discussed were:

(a)

(b)

(c)

(d

(e)

2.6

Under pressure of time, officials were less and less inclined to give people
assistance and information basic to their requirements, unless people knew to
invoke the Freedom of Information Act.

As part of the streamlining of services, there was an increasing tendency to give
oral advice. It was quicker and more immediate. However it led to complaints
where there was a lack of records about the advice given, possible denial that the
advice was given, or incomplete, contradictory or ambiguous advice.

The increasingly widespread practice of the contracting out of services brought
complaints from both contractors and customers about the use of selective
tenders, the lack of clarity about service delivery standards and the lack of clarity
about whose responsibility it is when things go wrong.

The tendency to use self assessment as a means of determining what services or
entitlements people might be eligible for. This was combined with a ‘three month
rule’” after which entitlements were forfeited. Unless people, often the more
vulnerable, knew what questions to ask about complicated legislation, they would
lose entitlements they did not know they had.®

The use of teleservices, a means by which the need for personnel was reduced,
generated a large number of complaints from people who could not get through
the system or could not access the kind of information they needed.

Given the rapidity of change, Ms Smith warned the Committee that:

Unless there are some very strong accountability mechanisms and
unless there are very strong charters about what standards are expected
so that those performance aspects are very clearly articulated, it will
very easily lead to shoddy service.”

6 ibid, p. 4.

7 According to Ms Smith, the three month rule means that if someone applying for Department of Social
Security entitlements does not apply for the right entitlement or does not put in train a review procedure
within a three month period, there can be no back date, they forfeit their rights even if they would have
been entitled. The forfeiting of rights occurs even if departmental advice was incorrect. Transcript,
25 September 1996, p. 5.

8 ibid, p. 4.

9 ibid, p. 7.
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2.7 An example of some of the problems listed above can be found in the new CES
arrangements.  The structure of some Commonwealth departments is changing to
accommodate budgetary pressures. One case that Ms Smith referred to was the Public
Employment Placement Enterprise (PEPE). PEPE is a corporatised version of the old CES,
which is competing against private sector agencies. In essence it is an employment finding
service. The key issue for the Commonwealth Ombudsman is that the service is operating as
if privately owned and therefore her scrutiny power is diluted. Ms Smith stated that 'it is
going to be critically important that accountability mechanisms like the Ombudsman, the FOI
Act and the like cover those service delivery mechanisms, regardless of whether they are
public or private, because they will have an impact. Their recommendations will mean (sic)
whether people get their entitlements or they do not'.'?

Jurisdiction

2.8 The Ombudsman has put to Government a series of recommendations which she
believes will address some of the matters raised at the hearing. On the matter of jurisdiction
there were four propositions for possible legislative amendments:

. Introduction of a time limit within which an Ombudsman's report and outstanding
recommendations would be considered by the Prime Minister and Parliament (a
period of two months is recommended).

. A process by which a public report from the Ombudsman which raises issues of
public importance (but does not require a decision on outstanding
recommendations) can be tabled in Parliament. The model used in the NSW
Parliament whereby Ombudsman's reports must be tabled on the next sitting day
after receipt is recommended.

. Establishment of the Ombudsman's office as a Parliamentary office rather than as
an outrider agency of the Prime Minister and Cabinet (PM&C) portfolio for
budget purposes. The Ombudsman is a statutory officer reporting direct to
Parliament, yet the current administrative arrangements mean that the budget is
considered as part of the PM&C portfolio.

. The broadening of the jurisdiction to allow the investigation of complaints about
core government services being provided indirectly by contractors.

2.9 Jurisdiction alone will not ensure the effective operation of the office. It is
axiomatic that, as the case load rises, funding must in some way match the demand. At
present it is in an obverse relation to the demand. In a climate of managerial theory which
sees the importance of incentives to achieve best practice, a constant ratio which fixed funds
to demand in the Ombudsman's office might be an incentive to government to improve its
administrative practice. Given that the Ombudsman's Office reports to the Parliament, it is
Parliament which needs to take responsibility for the discrete funding of the office from a
specific parliamentary allocation in a way similar to the Office of National Assessments
(ONA). Ms Smith saw the Parliament's need for information during a time of rapid change as
a significant imperative for this recommendation:

10 ibid, p. 11.
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I would have thought that Parliament as a whole would have accorded
a higher priority to the Ombudsman's office and the role that the
Ombudsman'’s office plays in ensuring accountability for the ordinary
citizen, resolving their complaints. Also in a period of change in the
way programs are being delivered, that is precisely the time when
Parlia]r}lent needs feedback as to what is happening at the ground
level.

2.10 The Committee notes that the matter of the independence of the monitoring
agencies in the Commonwealth has already been dealt with by the Joint Committee of Public
Accounts (JCPA) in relation to the Australian National Audit Office (ANAO). In August
1996, the Minister for Finance, Hon John Fahey, MP, referred to the JCPA the matter of the
independence of the ANAO in the following terms:

That the JCPA is requested to:

. suggest appropriate measures that could be incorporated into the Auditor-
General's Bill, or other legislation, to support the functional independence of the
Auditor-General, in keeping with the nature of that office; and

. conclude its examination of the issues and furnish a report not later than two
months from the date of this reference."

2.11 In October 1996, the JCPA reported to Parliament with the following general
recommendations:
. First, the Committee recommends appointing the Auditor-General as an

'Independent Officer of the Parliament' and enshrining in legislation a guarantee
of the Auditor-General's absolute independence in carrying out audit functions.
This clear legislative statement is pivotal to supporting the independence of the
Auditor-General.

. Second, the Committee recommends that the administrative relationship between
the Auditor-General and the Executive be made transparent, as a guard against
Executive influence over the operations of the Auditor-General. This could be
achieved by giving the Audit Committee of Parliament effective oversight of the
Auditor-General's operations.

. Third, the Committee recommends the enactment of specific provisions that
extend to the Auditor-General explicit statutory rights and powers. Elements of
the personal independence of the Auditor-General - such as tenure and
remuneration; also the Auditor-General's audit mandate and operational powers,
can be enshrined in legislation.13

11 ibid, p. 17.

12 Joint Committee of Public Accounts, Report 346: Guarding the Independence of the Auditor-General,
October 1996, p. vii.

13 ibid, p. 59.
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2.12 Further recommendations in the JCPA report address the specific aspects of
structure, organisation and funding of the ANAO. Recommendation 7, in particular, suggests
that the appropriation for the Australian National Audit Office should appear as a separate
schedule in the Budget Papers. At the time of writing, the Auditor-General Bill 1996 was
listed for debate in the House of Representatives.

2.13 The JCPA's recommendations are similar to those suggested by the Ombudsman
for strengthening the independence of her office. In respect of these suggestions, a private
member's bill, the Ombudsman Amendment Bill, was introduced into the House of
Representatives in 1996. The bill seeks to establish a Joint Parliamentary Committee on the
Ombudsman, which would monitor and review the performance of the Ombudsman and
his/her functions, to examine the Ombudsman's annual report, to examine trends and changes
in matters dealt with by the Ombudsman, and to examine and approve the proposed budget of
the Ombudsman'’s office each year.

2.14 The Bill was subsequently introduced into the Senate and referred to the Finance
and Public Administration Legislation Committee on 12 September 1996 for consideration.
The Committee reported on 13 February 1997." The report concluded that issues with regard
to the resources of the Ombudsman's Office, its independence from the PM&C portfolio and
the desirability of giving it the status of an independent officer of the Parliament, would be
better considered in a broader parliamentary review of the method of funding independent
agencies such as the ANAO and the Commonwealth Ombudsman, rather than in the context
of a private member's bill. The report recommended, inter alia, that wording similar to the
text of section 53 of the Auditor General Bill 1996 be considered as a mechanism for
enhancing the authority and independence of the Commonwealth Ombudsman. Under such a
scenario, it would be possible for the Joint Standing Committee on Foreign Affairs, Defence
and Trade or any other appropriate parliamentary committee to request the Ombudsman to
submit annual draft estimates for consideration. This would give the Committee the
opportunity to examine the resource levels and the independence mechanisms necessary to
ensure the effective operation of the Ombudsman's office.

2.15 The Committee believes that there is merit in strengthening the office of the
Ombudsman. Therefore the Committee recommends that:

3 the Government expedite the necessary changes to jurisdiction outlined
in the 1995-96 Report:

(a) to ensure that the Ombudsman's office retains maximum
jurisdiction covering the changed structures of public
administration;

(b) to allow maximum parliamentary control and scrutiny over the
work of the Ombudsman's Office; and

(¢) to ensure that funding to the office reflects the demand of
Australian citizens for the Ombudsman's services; and

14 Senate, Finance and Public Administration Legislation Committee, Consideration of Legislation Referred
to the Committee: Ombudsman Amendment Bill 1996, February 1997.
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4

a parliamentary review of the Office of the Commonwealth
Ombudsman be conducted in order to examine the resources of the
Ombudsman's Office, mechanisms for ensuring its independence from
any specific portfolio, and the desirability of giving the Ombudsman the
status of an independent officer of the Parliament.
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SECTION 3

A Shared Concern: Racism and Indigenous Australians

3.1 Sir Ronald Wilson made a specific and eloquent plea on behalf of indigenous
Australians. He was speaking specifically in relation to the expected Commonwealth
submission to the inquiry he was conducting into the removal of Aboriginal children, but his
comments had broader implications:

[The principle of self-determination] is at the heart of Aboriginal
aspirations. What exactly does government see it as meaning? What does
the opposition see it as meaning and, in the Australian context, it [is] fair
to say that there is no suggestion from responsible Aboriginal leadership
that self-determination extends to sovereignty and independence of that
kind, that is political self-determination. But it does extend to achieving
for Aboriginal people the same control over their lives that other
Australians enjoy.'

3.2 Both the Human Rights and Equal Opportunity Commission and the
Ombudsman's Office have to confront racism as a significant issue. The Human Rights and
Equal Opportunity Commission has a Race Discrimination Commissioner and an Aboriginal
and Torres Strait Islander Commissioner. The Race Discrimination Commissioner is
responsible for the implementation and monitoring of the Racial Discrimination Act 1975,
which in turn implements the International Convention on the Elimination of All Forms of
Racial Discrimination, ratified by Australia in 1975. The Aboriginal and Torres Strait
Islander Commissioner was created in 1992 with an amendment to the Racial Discrimination
Act in response to the findings of the Royal Commission into Aboriginal Deaths in Custody
and the Human Rights and Equal Opportunity Commission's National Report into Racist
Violence.

33 Both Commissioners handle complaints, conduct major reviews and develop
education and training programs in the area of their responsibilities. In the last year there
have been studies and reports on the implementation of the recommendations of the Royal
Commission into Aboriginal Deaths in Custody, on indigenous health, on the operations of
the Native Title Act 1994, the Alcohol Report, the Water Report, the Community
Development Employment Program (CDEP) inquiry and the Filipino Women's Project and
the major inquiry, conducted by the President of the Commission, into the removal of
Aboriginal children from their families

34 The Commonwealth Ombudsman looks at the impact of the domestic
departments' policies and practices on the equitable distribution of resources to indigenous
peoples. Until this year's budget cuts there had been an indigenous and a non-English
speakers liaison officer in the Ombudsman'’s Office. Specifically in response to a complaint
from a community adviser that there were significant problems in relation to the Aboriginal

1 Transcript, 20 September 1996, p. 27.
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camps at Alice Springs,2 the Ombudsman's Office instituted an inquiry into service delivery
to the Aboriginal community, especially in relation to the Department of Social Security
(DSS). Preliminary problems identified in this survey include:

. lack of awareness and knowledge of DSS programs and services;

. communication failure leading to inability to meet compliance requirements;

. CDEP overlap issues (between DSS, DEETYA® and ATSICY) creating
underpayments and overpayments;

. minimal access to bank accounts, postal services and the DSS itself, which creates
difficulties for cheque cashing, and other money management problems.’

3.5 The Commonwealth Ombudsman provides significant information on
government entitlements to indigenous Australians. The DSS, for example, requires that
written correspondence be the primary form of communication between welfare recipients
and the department. The problem, as identified by Ms Smith, is that '... illiterate people, ...
do not understand what the letters [that are sent to them] are saying’.6 Ms Smith believed that
indigenous Australians had special needs and faced limited access to social security because
of current administrative procedures. The challenge for Commonwealth departments and for
the Commonwealth Ombudsman was to simplify the complex requirements so that people
from every background had equal access.

3.6 The Committee recommends that:

5 the Australian Government fund an indigenous person's position within
the Office of the Ombudsman to give special focus to the needs of
indigenous Australians.

Conclusion

3.7 In general the two organisations have faced increasing workloads and decreasing
funds to carry out their roles. The effect of this is the rationalisation of services to the people
who utilise them and whose need, based on the statistics of complaints, is currently
increasing; the role of each office is being undermined by budgetary pressures.

Ian Sinclair, MP
Chairman

2 It has been estimated that 40 per cent, as yet unverified, of the indigenous people who were eligible for
payments did not receive them. Transcript, 25 September 1996, p. 7.

DEETYA - Department of Employment, Education, Training and Youth Affairs.

ATSIC - Aboriginal and Torres Strait Islander Commission.

Commonwealth Ombudsman: Annual Report 1995-96, p. 87.

Transcript, 25 September 1996, p. 8.
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