














































































































RESPONSE
Supported in principle

The Defence Force Discipline Act Section 196 A requires that the Judge Advocate General
report to the Minister on the operation of the Defence Force Discipline Act be tabled as soon
as practicable after 31 December each year. The Acts Interpretation Act 1901 provides that
where a period for the furnishing of a report is not specified then the report is to be submitted
to the Minister within six months of the due date. In the case of the Defence Force Discipline
Act report that means by 1 July each year.

In its report the Joint Standing Committee noted that as at 24 May 1999, the Judge Advocate
General’s report for 1998 had not been tabled in the Parliament by the Minister. In fact, the
report was forwarded to the Minister on 18 June 1999.

The Acts Interpretation Act provisions were not referred to in the report of the Joint Standing
Committee. It may be that they were overlooked. No request for information was made by
the Joint Standing Committee to the Judge Advocate General in relation to this issue.

The principal difficulty in providing a more timely report arises from the necessity to obtain
and collate the statistics for the tables which are a central part of the report. In recent years
the Judge Advocate General has expressed concern about the limited information provided by
way of statistics and in the last report the tables have been reorganised to provide more useful
information. This has involved the Judge Advocate General’s staff officer in a considerable
amount of work to ensure that the relevant information is forthcoming from the three
Services. Delays have been experienced in obtaining the information and the complete
statistics for the last report were not finalised until approximately four months after 31
December 1998.

Now that those responsible for providing the information have become familiar with the new
system and the additional information required, it is to be hoped that future reports will be
made available for tabling at an earlier time. However, it should be pointed out that the
collection of the necessary data for the statistics seems to have proved a difficult task for a
number of years. A survey of Judge Advocate General reports going back to 1989 indicates
that the reports have taken approximately six months to prepare.

RECOMMENDATION 53

The Committee recommends that where professional failure involves
negligence of a criminal nature, subject to the weight and probity of evidence
being sufficient, criminal proceedings should be initiated.

RESPONSE
Supported in principle

The Australian Defence Force view is that a determination of the appropriate course of action
to be taken in dealing with a matter of professional failure is a command decision, to be taken
after consideration of all available information including legal advice. However, a difficulty
occurs in determining exactly what constitutes professional failure involving negligence of a
criminal nature.
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Where a State or Territory Coroner finds that professional failure has occurred which
constitutes negligence of a criminal nature, the Coroner would refer the matter to the relevant
Director of Public Prosecutions for further investigation and decision as to whether criminal
charges ought be laid.

An Appointing Authority may refer a matter for further investigation under the Defence Force
Discipline Act or may refer the matter to civil police or the Director of Public Prosecutions
following consideration of a Board of Inquiry recommendation that such action should be

considered.

In general, current practice within the Australian Defence Force is that where there exists
sufficient evidence to suggest that professional failure involves negligence of a criminal
nature, then criminal proceedings would be initiated. In addition, where the evidence
supports such action, proceedings under the Defence Force Discipline Act may be initiated.

RECOMMENDATION 54

The Committee recommends that the ADF prepare and issue guidelines
regarding the use of the administrative action rather than the disciplinary
process for cases of professional failure.

RESPONSE
Supported

In his 1995 Annual Report, the Judge Advocate General recommended that trial by Court
Martial with its overtones of criminality is not the most appropriate method of dealing with
cases of professional failure.

In November 1997, the Chiefs of Staff Committee decided that cases of professional failure
should be dealt with by the use of administrative action rather than by action under the
Defence Force Discipline Act.

Currently, there exists no policy or procedural guidelines on this matter.
Appropriate guidelines concerning the use of administrative action rather than the disciplinary

process in cases of professional failure not amounting to criminal negligence will be
developed and published as a Defence Instruction.

RECOMMENDATION 55
The Committee recommends that the ADF review current procedural
arrangements to ensure organisational separation between the initiating officer

and the decision maker for all administrative action involving the termination
of a member’s service with the ADF.

RESPONSE

Supported
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The legislation which provides the policy and procedures for termination of an officer’s
appointment lies in the Defence Act 1903, the Naval Defence Act 1910 and Air Force
Regulations. These form the basis for DI(G) PERS 03-3 Policy on the Retirement and
Termination of Appointment of Australian Defence Force Officers. The legislation lists a
number of appointments with power to initiate termination procedures and power to terminate
the appointments of officers of certain ranks. The power to initiate a termination and the
power to terminate the appointment of an officer are both vested in the same appointment.
These powers are vested in a relevant authority by the legislation.

The initiating process involves the issuing of a termination notice which includes: advice to
the officer that termination of his/her appointment is proposed, a statement of the grounds on
which termination is proposed, and an invitation to the officer to provide a statement (show
cause) of why termination of appointment should not proceed. The decision-making process
involves consideration of the officer’s statement and a final decision as to whether
termination of appointment is to be effected. -

It could be argued that when the relevant authority specified by the legislation, as initiator of
the termination process, issues a termination notice, a decision has already been taken to
terminate, notwithstanding that the officer’s statement has not yet been considered. In
addition, it could be argued that in so doing the officer’s show cause statement will not
receive an impartial consideration as the mind of the initiator/decision-maker will already be
made up on the matter. Consequently, the lack of organisational separation of the initiator
and decision-maker would appear to make the final decision unfair.

On the other hand, under current practice, the relevant authority rarely, if ever, is the actual
initiator of termination action. Almost invariably the relevant authority will decide to issue
the Termination Notice on the detailed and considered advice of a senior staff officer who in
turn was probably acting on the recommendation of a unit or other commander. Thus, it
could be argued that although the relevant authority is the ‘technical’ (in accordance with the
words of the legislation) initiator, he or she is not so in practice.

Should the Committee’s recommendation be supported, other appointments within each
Service will need to be identified as initiating authorities and the Defence Act, the Naval
Defence Act, Air Force Regulations and DI(G) PERS 03-3 will all need to be amended. The
effect of the amendment in separating the functions of initiator and decision maker will
technically and legally separate those functions which, in practice, are effectively separated
already.

Under present legislation, the decision-maker is a very senior appointment in each Service
and exercises powers under the legislation with the benefit of considerable specialist advice,
including legal advice. As acknowledged by the Joint Standing Committee, there is a
comprehensive process of review of a decision to terminate available to the officer if he/she
chooses to pursue that course. Where the officer chooses to pursue review through the redress
of grievance system, the decision to terminate cannot be implemented until the review process
is finalised.




In its report, the Committee acknowledged that it had received no compelling evidence that to
suggest that an individual’s service had been wrongfully terminated. However, the Committee
noted that current arrangement for the termination of the service of other rank members
provides for a separation of the roles of initiator and decision-maker.

Accordingly, the Government agrees that there should be a separation of the roles of initiator
and decision-maker for action involving the termination of an officer’s service and that action
be taken to amend the Defence Act, the Naval Defence Act, Air Force Regulations and DI(G)

PERS 03-3.
RECOMMENDATION 56

The Committee recommends that the ADF consider the implementation of a revised
framework for administrative censure and formal warning that:

a) makes the process applicable to all members of the ADF; and

b) incorporates a separation between the roles of initiating officer and decision
maker.

RESPONSE
Supported

Currently, the three Services have different policy and procedures for administrative censure
and formal warning. While there may be clear advantages in developing an ADF wide policy
applicable to all members of the Australian Defence Force, the individual needs of each
Service may not be met by a single policy and set of procedures.

In general, the existing policy on administrative censure and formal warning would appear to
meet the requirements of procedural fairness. However, the Joint Standing Committee’s
recommendation that there be a separation of the roles of initiating officer and decision-maker
goes to the issue of impartiality. The question of a potential conflict of interest arises where
the initiating officer and decision-maker are the same officer.

Incorporation of the separation of roles would require significant changes to the present
policy and procedures applicable to Commanding Officer’s loggings in Navy, administrative
censure in Army, and unit formal warnings in Air Force. Moreover, incorporation of a
separation of roles would take these administrative action procedures outside the authority of
a commander since he or she would no longer be the decision-maker. Alternatively, an
initiating officer or officers below the level of commanding officer could be identified.
However, the importance of the administrative action system at unit level as a mechanism of
command would be reduced in effectiveness if the commander’s role as sole decision-maker
and ultimate authority in this important administrative process is removed.

The separation of roles within the censure and formal wamning process would introduce a
review mechanism within the process itself. However, a comprehensive system of review
already exists in the redress of grievance provisions and option to refer a matter to the
Defence Force Ombudsman. This offers adequate protection to a member against misuse of
the administrative action system.




There may be advantages in developing a policy on administrative censure and formal
warnings that is applicable to all members of the Australian Defence Force, and this aspect
will be examined by the Australian Defence Force to evaluate its feasibility.

The Government agrees that the Australian Defence Force should consider the changes to the
present single Service policies recommended by the Joint Standing Committee.
Implementation of the recommendation will be undertaken by the Australian Defence Force
conducting a review of present policies to determine whether a single policy governing
censure and formal warning, incorporating a separation of roles, is appropriate and would
improve the present arrangements.

RECOMMENDATION 57

The Committee recommends that the ADF prepare and issue revised policy for the
imposition of administrative censure and formal warning.

RESPONSE
Supported subject to the outcomes of implementation of Recommendation 56

In response to the Joint Standing Committee’s Recommendation 56, the Government has
agreed that the Australian Defence Force examine existing policy and procedures with respect
to administrative censure and formal warning.

Should that examination identify improvements to the current arrangements then a revised
policy will be prepared and issued.

RECOMMENDATION 58

The Committee recommends that where a member affected by administrative censure
makes a statement in extenuation/rebuttal, that statement should form part of the
censure document and be taken into account during deliberations when the censure is
considered.

RESPONSE
Supported

Procedural fairness and natural justice require that a person be advised of any accusation,
complaint or allegation made against them, that they be advised of any action to be taken
against them and that they have an opportunity to respond to the accusation, complaint or
allegation, and to state why the proposed action should not proceed.

It follows that any statement made in response to an accusation, allegation or complaint must

be considered by the decision-maker prior to making the decision. Therefore, the statement
should become part of the documentation relevant to the censure process.

RECOMMENDATION 59




i,

The Committee recommends the ADF incorporate specific guidance in the
revised policy covering administrative censure and formal warning which
requires that an individual affected by a censure or formal warning to be
advised of his or her rights of appeal.

RESPONSE

Supported

The Government agrees that members who become subject to administrative action in the
form of administrative censure or formal warning should be advised of their rights of review
and appeal. ‘

This issue will be included in the examination of present policy and procedures and will be
included in any revised policy prepared and issued in response to the Joint Standing
Committee’s Recommendations 56 and 57.
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APPENDIX A

INQUIRY INTO THE SYSTEM OF
MILITARY JUSTICE PROCEDURES
IN THE AUSTRALIAN DEFENCE FORCE

ISSUES PAPER

Background to the Inquiry

In the last two years, some investigations and inquiries conducted into disciplinary matters
within the Australian Defence Force (ADF) have attracted considerable media attention and

public interest.

Prominent among these was the Board of Inquiry established to examine the circumstances
surrounding the collision in June 1996 of two Black Hawk helicopters near Townsville, and
the subsequent disciplinary proceedings recommended by that board.! The announcement of
a judicial review of the Board of Inquiry’s findings, and media speculation on the review’s
recommendations to the Chief of the Defence Force (CDF), have maintained public focus on
the procedures adopted for conducting military investigations. It was announced in December
that the last of the disciplinary charges against three middle and lower level Army officers
had been withdrawn.

A second conspicuous case arose from a RAAF Board of Inquiry appointed in October 1995
to investigate allegations of harassment, inappropriate behaviour and assault at No 92 Wing
detachment in Butterworth, Malaysia. Complaints were made to the Defence Force
Ombudsman concerning the conduct of this inquiry, and the Minister for Defence decided in
July this year that an independent investigator should be appointed to review the Board of

Inquiry report.

In a further case, the Defence Force Ombudsman was asked to investigate and report on the
handling of a complaint of sexual assault, raised by two serving members of the ADF. Two
internal Air Force inquiries had already been held into the matter, causing concern about the
high costs involved. Further, the Federal Court identified a number of serious flaws in the
second internal investigation process. A major investigation by the Ombudsman during 1996-
97 at the instigation of the CDF raised several issues relevant to the ADF’s handling of
serious complaints.

After examining this last case and other internal Defence Force investigations, the
Ombudsman identified a number of issues requiring remedial action. The majority of these
recommendations have been accepted by the CDF, and a tri-service team has been established
to assist with implementation of the recommendations.

1. For example, ‘QC leads Black Hawk Review’, The dustralian, 30 September 1997, p. 2; and *Army in
turmoil over Black Hawk inquiry’, Canberra Times, 22 September 1997, p. 1.
2 Senator the Hon J Newman, Minister representing the Minister for Defence, Senate Hansard, 22

September 1997, p. 6554.
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Concerns were subsequently expressed in Parliament concerning the circumstances under
which external reviews of particular military investigations have been considered necessary
after commencement of internal ADF proceedings. These concerns culminated in a resolution
in the Senate establishing an inquiry into the existing system of military justice in the ADF,
including internal investigations such as boards of inquiry. The terms of reference for the
inquiry authorise the Committee to examine the adequacy and appropriateness of the existing
legislative framework and procedures for the conduct of military boards of inquiry, military
courts of inquiry and ADF disciplinary processes.

Focus of the Inquiry

The prime focus of the Committee’s inquiry will be the adequacy and appropriateness of the
legislative framework under which the various hearings, inquiries and discipline procedures
within the ADF are currently conducted. For example, the Committee notes that the
Government intends to amend the Defence Force Discipline Act 1982 to extend the period
within which disciplinary action can be taken following loss of life or major loss of property
from three to five years. The jurisdictional overlap between military and civilian courts, in
terms of the boundaries between military discipline codes and civilian criminal law, is also an
area worthy of the Committee’s attention during its inquiry.

Issues already raised by the Ombudsman and the Judge Advocate General (JAG) in annual
reports and relevant to the Committee’s own inquiry will provide further avenues for
examination. Among issues identified by the Ombudsman in the ADF’s handling of serious
incidents are:

e atendency to investigate complaints, particularly those regarding harassment and
discrimination, whether or not an investigation was the most appropriate response;

e widespread use of ‘informal inquiries’ with little guidance on the conduct of such
inquiries, and few accountability mechanisms in place to protect the parties involved;

e numerous problems with the way terms of reference for inquiries were framed;
¢ in the past, little or no training or guidance for investigators;

e no procedures for monitoring and quality control of investigations, leading to some
investigations ‘going off the rails’; and

e principles of procedural fairness were not always adhered to during investigations.’

3 Commonwealth Ombudsman, Annual Report 1996-97, p. 239.
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In addition to these issues, the Committee will examine recommendations previously made by
the JAG, such as the appointment of a Director of Military Prosecutions, establishment of
professional tribunals rather than courts martial to consider charges of professional
negligence, and formal appeal mechanisms for summary proceedings in peacetime. * The
annual report for 1996 by the JAG indicated that the CDF had given Deputy Judge Advocate
General Abadee responsibility for reviewing arrangements for the conduct of military trials.
The purpose of the review was to determine whether those arrangements satisfy prevailing
tests of judicial independence and impartiality, and to recommend any necessary changes.
The review examined military justice systems operating in the USA, UK and Canada, as well
as the situation in Australia.” The Committee will consider the results of the Abadee review.

The inquiry is not intended as a forum for reviewing the judgements made in individual ADF
disciplinary cases, although the circumstances of particular cases may be reviewed where they
provide clear evidence of systemic failures in the conduct of ADF judicial procedures.

4 Rear Admiral A Rowlands, Judge Advocate General, Australian Defence Force, Report for the period 1

January to 31 December 1995, pp. 4-6.
s Major General K P Duggan, Judge Advocate General, Australian Defence Force, Report for the period
1 January to 31 December 1996, pp. 4-6.




