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Inquiry intoAspectsofWorkers’ Compensation

I referto theHansardrecordof theCommittee’shearingson theaboveInquiry.

On25 September2002,theDepartmenttookon noticetwo questionsfrom theDeputyChair
oftheCommittee,Mr Arch Bevis,MP (Hansardpage17 and22). I nowprovidethe
Department’sresponsesto thesequestions,numbered1 and2 respectively.I apologisefor the
delayin responding.

TheDepartmenthasalsoprovidedaresponseto aquestionraisedby Mr Bevison 26
November2002duringahearinginvolving the CPSUabouttheapplicationof compensation
paymentsto employeeswhoseAWAs mayhaveexpired(Hansardpage368).

TheDepartmentis preparedto provideanyfurtherassistancethe Committeemaywish in
respectof thesemattersoranyothermattersrelatingto its Inquiry.

RJH0y
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WorkplaceRelationsLegalandPolicy Group
~January 2003
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Houseof Representatives
Standing Conunittee on Employment and WorkplaceRelations
Reference:Aspectsof workers’ compensation

Question on Notice - Departmentof Employment and Workplace Relations

Question No.1
At page17 of theHansardof 25 September2002,Mr Bevis asked:

How arangeof thosedifferences(differencesin theoperationofthe variousworkers’
compensationschemes)haveadirect linkageto producetheproblemof fraud”.

Answer

TheDepartmentof EmploymentandWorkplaceRelations(DEWR) submissionto the
Inquiry expressedtheview that“The legislativeframeworkunderpinningtheschemesis
complexandinconsistentacrossthejurisdictions. This createsopportunitiesandpotential
confusionthatcould(emphasisadded)generateavenuesfor fraudand/ornon-compliance
by bothemployersandemployees”(pagei ExecutiveSummary). In evidenceto the
Inquiry, DEWR reiteratedthis view.

In reachingthis view,DEWR recognisedthat someactsoromissionsby
employers/employeesorserviceproviderswhich areunintentionalcouldbeconsidereda
fraudulentactby aschemeregulatoror insurer. TheDEWR submissionexpandson this
pointin paragraphs28 —32 pages8 and9.

At pages11 and12 of its submission,DEWR gaveexamplesof theinconsistencyacrossthe
schemeswhich might generatefraudulentand/ornon-complianceactivity by employers.
Firstly, DEWR identifiedthecomplexityof settingremunerationfor purposesof
establishingpremiums. The submissionprovidedatAttachmentB, thebasisonwhich each
jurisdictionestablishesremuneration.

It mayassisttheConmiitteeif the complexitysurroundingtheestablishmentof
remunerationis presentedin aclearermanner.At AttachmentA to thisresponse,DEWR
hasusedmaterialpreparedby acommercialinsurer. It is a listing of thedefinition of wages
for thecalculationof premiumsandleviesacrosstheeight StateandTerritory schemes.
This listing identifiessignificantdifferencesacrossthejurisdictionsthatcanonly leadto
confusionandpotentialnon-compliance.While this list is accurateasat October2001,
DEWRunderstandsnomajorchangeshaveoccurredwith theexceptionof NSW. That
Staterecentlyincludedsuperannuationpaymentsaspartof wagesin thecalculationof
premiums.

Thesecondarearelatedto theuncertaintyasto coverageforthepurposeof workers’
compensationandthe legislativecomplexityanddifferencesacrosstheschemes.

In Box 2 onpage11 of theDEWR submissionexamplesweresetoutwhich would allow
workers’ compensationcoveragein onejurisdictionbutnot another,or in onesituationbut
not another.Theseexamplesof inconsistencyin the legislativeframeworkofthe States’



workers’ compensationschemesdemonstrate,in DEWR’s view, areasof potential
confusionthat couldleadto fraudand/ornon compliance.

DEWR notesthesubmissionandevidencepresentedto theCommitteebythe Media
EntertainmentandArts Alliance(MEAA) alsodrawsattentionto theuncertaintyrelatingto
coverageacrossthe different schemes.As theMEAA submissionobserves“until suchtime
asstateandfederalworkerscompensationlegislationis harmonised,workerswill continue
to facecircumstanceswhere,throughno faultof theirown nor,often,of theiremployer,
(emphasisadded)theyarenot coveredby aworkers’ compensationpolicy”.

On page12 of theDEWRsubmissionaNSW Governmentreportwasidentifiedwhich
providedfurthersupportfor theDEWR view. Thereport,Workers’Compensation
InsuranceComplianceGreenPaper.September2001,at page9 notedthatnon-compliance
by employersmaybecontributedto by theexclusionof deemedworkersfrom wage
declarationon thebasistheyarecontractors(this is, in part,possiblebecauseofthe
uncertaintysurroundingwho is a ‘deemedworker’ ~emphasisaddedJ).

At paragraph69 of theDEWR submissionreferencewasmadeto thedifficultiesthat can
arisein thoseschemesthatallow accessto commonlaw for work-relatedinjuries.
Inconsistenciesbetweenjurisdictionsmaymeanthatemployeesin thoseStateswhich allow
accessto commonlaw maybeencouragedoradvantagedby makingfalseorexaggerated
claimsregardingwork injuries. This wouldbe lesslikely in thosejurisdictionwherethere
is no or only limited accessto commonlaw.

Forexample,an employeewhois injuredat workmayreturnsuccessfullyto work in the
samepositionthat theywereinjuredin eventhoughtheyareleft with aresidualpermanent
impairmentfrom theinjury. In Queenslandfor examplesuchan employeemayhavearight
to pursueacommonlaw claim in respectof therelevantwork relatedinjury if negligence
wasinvolved. In anotherjurisdictionsuchcommonlaw actionsmaybeprecluded
altogether,suchasin SouthAustralia,while undertheCommonwealthworkers’
compensationlegislationonly veryrestrictedcommonlaw damagesis available.

Given thescopeandamountof damagesavailablein acommonlaw actionby an employee
undertheQueenslandscheme,includingdamagesfor future economicloss,arguablythere
is an increasedscope,potentialandincentivefor an employeeto falsify orexaggeratetheir
residualdisabilitiesresultingfrom theinjury in this example.Suchclaimsmayoftenbe
madeanumberof yearsafterthe incidentwhich causedtheinjury andcall into questionthe
employee’sability andcontinuedcapacityto performthedutiesinvolvedin theirposition,
eventhoughtheymayhavebeenassessedafterthe incidentandrehabilitationassafeand
suitableto returnto that position. This situationcreatesa legal minefieldfor employersin
relationto competingemployment,discriminationandoccupationalhealthandsafety
obligationsto theemployee.The samepositioncouldapplyunderanyofthecommonlaw
schemes.

HoweverundertheCommonwealthscheme,giventhelimited scopeof commonlaw claims
i.e. they arerestrictedto non-economiclossdamagesonly up to a maximumamountof
$110,000,thereis lessincentivefor an employeeto exaggerateorfalsify theirresidual
disability aspartof theircommonlaw claim,particularlyin respectof claimswhich go to
theirongoingcapacityto performdutiesinvolvedin theiremployment.
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Definition of Wages1 llianz ~ For the calculation of premiums and levies

Key: N: Non-assessable Y: Assessable AILE: Assessable in legally enforced AFBT: Assessable if FBT applies
Y/N: Depends on Circumstances. Please check with underwriter or relevant authority
* If salary sacrifice from 11/7198 x Only if cover requested

)~1~) ~

Annual & Public Holiday Inc Loadings

Comparison of Workers Compensation Schemes
The information is provided as a guide only and is subject to change by various
workers’ Compensation government authorities. It is accurate as at October 2001.

Y
DESCRIPTlO1’1 ~ 1i~S________________ I~LC1 SA.QL

Y Y Y Y Y Y Y
Board&Lodging Y N Y Y Y Y Y y
Bonuses Y Y Y Y Y Y y y
Car Allowance N Y N N Y N Y N
Clothing Allowance N Y N N Y N Y N
Commission y y y y y y y y

Company Car Y N Y N Y Y Y/N N
Company House Y N Y N Y Y Y/N N
Construction Allowance Y Y y y y y y y
~rectorsFees
Ayment to Working Directors

N Y Y Yx Y N Y N
Y Y Y Yx Y Y Y N

DirtMoney Y Y Y Y Y Y Y y
Distant Work Money Y Y N Y Y Y y N
Early Retirement Benefits N N N N Y N Y/N N
Entertainment Allowance N Y N Y Y N Y N
Ex Gratia Payments N N N N Y N Y/N AILE
Fares & Travelling Time N N Y N Y N Y Y
Fringe Benefits (quantifiable) Y Y Y Y Y Y y y
Height Money Y Y Y Y Y Y Y Y
Housing Loans N N N N Y N Y Y
Laundry Allowance N Y Y Y Y N Y y
Living Away from Home Allowance N Y Y/N Y Y N V N
Long Service Leave N Y N Y Y N Y Y
Lump Sum, in lieu of Holiday/Sick Leave V Y Y N Y Y Y N
Meal Allowance N Y Y N Y N Y N
Over Award Payments Y Y Y Y Y Y V y
Overtime Payments Y Y Y Y Y Y Y Y
Payments in Lieu of Notice N N N Y Y N Y V
~~y~ates

1~dundancyPayments
Y Y Y Y Y Y Y Y
N N N N N N N N

Reimbursement of expenses incurred N N N N N N N N
Retrenchment Payments N N N N N N N N
Salary Y Y Y Y Y Y Y Y
Severance Payments N N N N N N N N
Shift Allowance Y Y Y Y Y y y y
SickLeave Y Y Y Y Y Y Y Y
Site Allowance V Y Y Y Y Y Y V
Staff Discounts N N N N AFBT N N N
Superannuation Payments N N V*/N N Y N Y Y/N
Tool Allowance N Y N Y Y N Y N
Travelling Allowance AILE Y N N Y AILE Y N
Termination Payments N N N N N N N N
Workers Compensation Payments N N N N N N N N
Third Party Remuneration (School fees) Y N V N V Y Y Y

Allianz Australia Limited ACN 000 006 226 Registered Office: 2 Market Street, Sydney NSW 2000



Question No 2

At page22of theHansardof 25 September2002,Mr Bevisasked:

Fordetailson MOUsbetweenthejurisdictionsthat seekto addressworkersinjuredwhile
working in anotherjurisdiction.

Answer
DEWRhasnotbeenableto obtainfrom thejurisdictionsanydetailsofwhat theMOUs
coverandwhichjurisdictionshavethemin place,althoughweareawarethat NSW and
Queenslanddo havesuchanMOU.

Therelevanceof theMOUsmay,however,no longerbe an issue. We understandthat
NSW,Victoria andQueenslandhavereachedagreementon legislativeprovisionsthat seek
to resolvecross-borderjurisdictionalissuesconcerningentitlementto, andinsuranceagainst
liability for, statutoryworkers’compensationfor workerswho work in morethanoneState.

On 28 November2002,theWorkcoverQueenslandAmendmentAct2002waspassed.The
cross-borderprovisionswill commenceon 1 July 2003.

On 11 December2002,the WorkersCompensationLegislationAmendmentAct2002
(NSW)waspassed.Thecross-borderschedulewill commenceon Proclamation.

Thelegislationpassedin New SouthWalesandQueenslandis identicalandprovidesthat:

• statutoryworkers’ compensationwill only bepayablewhereemploymentis
relevantlyconnectedwith thatState(the ‘home’ jurisdiction);and

• connectionis determinedon thebasisof:

(a) wherethe workerusuallyworks (consideringtheworker’s historywith the
employer,but excludingany temporaryarrangementsoflessthansix months);

(b) in theabsenceof (a), wheretheworkeris usuallybasedfor employment
purposes;or

(c) failing (a)and(b), the locationof theemployer’sprincipalplaceofbusiness.

• Oncea ‘home’ jurisdictionis established,thecompensationpayableshallbe
asprescribedin thatjurisdictiononly.

• If no ‘home’ jurisdictionis established,thedefault ‘Stateof connection’is
wheretheinjury is sustainedprovidedtheworkerhasnootherstatutoryright
to workers’ compensationin aplaceoutsideAustralia. This provisionis
necessaryto ensurethat therearenogapsin coveragefor Australian
workers. It will howeverprecludean overseasworkerobtainingworkers’
compensationin Australiawhereheorshehasentitlementsin another
country.

• An employerwho insurestheirworkers’ compensation-liabilitybasedon a
reasonablebelief that thatStateis the ‘home’ jurisdictionwill beshielded
from anyliability for beinguninsuredin theactualStateof connection.This
providescertaintyfor employers.

• Thereis mutualrecognitionofjudicial decisionsaboutaworker’s Stateof
connection.



• Commonlaw choiceof law rulesareoverridden— theapplicablecommon
law for personalinjury claimswill be thelaw of the Statein which statutory
compensationis payablefor that injury (disregardingstatutoryexclusionsor
limitations).

It is understoodall otherStatesandTerritories,with theexceptionof WesternAustralia,
haveagreedin-principleto considermirror legislationin thenextparliamentaryyear.
WesternAustraliais seekingfurther legal opinion. TheStatesandTerritorieshavealso
agreedto finalisedraft administrativearrangementsfor public comment- including
commonscenariosillustrating someof theoutstandingissues(for example,thetestsfor
determiningwherea workerusuallyworksor is based).Theconsultationprocesswill be
throughtheHeadsof WorkersCompensationAuthorities.



QuestionNo 3

At page368 of theHansardof 26November2002,Mr Bevis:

Indicatedthat this (how doComcarebasetheinjuredemployeerateofpayif theirAWA

termhasexpired)is somethingthat hewill needto askComcareandthedepartmentabout.

(On 17 December2002,theCommitteesecretariataskedtheDepartmentto providea
responseon theissueMr Bevisraised.)

Answer

AWAs arewrittenagreementsbetweenindividual employersandindividualemployees,
dealingwith matterspertainingto therelationshipbetweenan employerandan employee.
Theemphasisis on thepartiesreachingtheirown agreementsaboutemploymentissuesat
theworkplace,includingratesof remuneration.

In thecaseof retiredformeremployees,the opportunitiesfor agreementmakingthrough
AWAs arenot available.An amendmentto theSafety,Rehabilitationand Compensation
Act1988in 2001hasaddressedthis issuefor formeremployeesby providingfor the
updatingof ‘normalweeklyearnings’on which compensationis basedby aprescribed
index. TheSafety,RehabilitationandCompensationAmendmentRegulations2002
prescribetheABS WageCostIndex,Australia- total hourly ratesofpayexcluding
bonuses/allAustralia/all industries/alloccupations- for this purpose.

In thecaseof acurrentemployeecoveredby an AWA, whois unableto work following a
compensableinjury, the employee’scompensationbenefitswould continueto reflectthe
provisionsof theAWA including anyadjustmentsto normalweeklyearningsthat maybe
prescribedin the agreement.An AWA thathasreachedits nominalexpiry datecontinues
to operateuntil suchtime asit is replacedby anewagreementorterminated.

Wherean AWA hasreachedits nominalexpirydateandthereis a continuingemployment
relationship,theemployerandtheemployeemaynegotiateanewAWA. Thefactthatthe
employeeis in receiptofworkers’ compensationbenefitsis not abarrierto thenegotiation
of anewagreement.Alternatively,theemployerandtheemployeemayterminatethe
AWA by written agreementor in themannerprovidedfor in theAWA ortheAIRC may,
on applicationby eitherparty,terminatetheAWA if it considersthat it is notcontraryto
thepublic interestto do so. Wherean AWA is terminated,an employeewould revertto
beingcoveredby anyrelevantcertifiedagreementand/orawardaccordingto theirterms.

An employeewould thereforecontinueto receiveworkers’compensationbenefits
following thenominalexpiry dateof an AWA. Theworkers’compensationbenefitspaid
would reflectthe individual circumstancesoftheemployeeandtherelevantinstrument
governingtheiremployment,including any newagreementsthat maybenegotiated.Since
this issuewas raisedby theCommittee,Comcarehasclarifiedthepositionby issuinga
revisedjurisdictionalpolicy advice,acopyof which is at AttachmentA.
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Jurisdictional Policy Advice No. 2003/02

Normal Weekly Earnings in a ChangedRemunerationEnvironment

Background

1. On 15 October2001 ComcareissuedJurisdictional Policy Advice (JPA)No
2001/16on this subject. A copy of that adviceis attached.

2. Comcarehasrecently receivedadvicethat the terms of JPA No 2001/16,asthey
relate to expiry of AustralianWorkplace Agreements(AWAs) or certified
agreements,are not strictly consistentwith the provisionsof the Workplace
RelationsAct1996. This is becauseAWAs remain in force after theyreach their
nominal expiry date. The following policy advicetherefore replacesthe relevant
provisions ofJPA No 2001/16

Policy approach

3. Variations in NWE for employeescoveredby AWAs or certified agreements
whichhave reachedtheir nominal expiry dateshouldbemanagedunder the
following conditions.

RenegotiationofAWA

i) Theoptionof negotiatinga replacementAWA with theinjuredemployee
remainsavailable.

Reversionto rate in certifiedagreementwhereAWAis terminated

ii) Whereanemployee’sAWA reachesits nominalexpiry dateandno new
AWA is negotiatedtheprovisionsof theexistingAWA, including salary
rate,continueto apply. Alternatively, theemployerandemployeemay
agreeto terminateit or theAustralianIndustrialRelationsCommission
(AIRC) mayterminateit on applicationby eitherpartyif it is notcontraryto
thepublic interestto do so. If thepartiesor theAIRC terminatetheAWA,
thenthe employerwill needto determinewhethertheemployeeis covered
by a certifiedagreement.



a) Wherethereis a remunerationarrangementfor anequivalent“classof
employees”in theagency’scertified agreement,theemployee’sNWE
is basedon thesalaryavailableundertheprovisionsof thatagreement
(asadvisedto thedeterminingauthorityby theagency).

b) Wherethereis no equivalent“classof employees”no adjustmentof
NWE is availableunlessa newAWA is negotiated.

Provisionfor adjustmentofremunerationafter nominalexpirydateor renegotiation

iii) Whereanemployee’scertified agreementpassesits nominalexpirydate,
NWE is adjustedin accordancewith anyprovisionsin theagreementfor
continuedadjustmentof remuneration.

4. Thepolicy approachto otherissuesdealtwith in JPA 2001/16remains
unchanged.

5. Any issuesrelevantto thispolicy advicemaybediscussedwith the
CompensationandInjury ManagementPolicyGroupon 1300366 979

SRCAct Policy and Support

Comcare
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