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Chair’s Foreword 
 

 

 

Section 328 of the Commonwealth Electoral Act 1918 (CEA) provides guidelines for 
the printing and publication of electoral advertisements, notices and other 
material. If a person or organisation wishes to print or publish electoral 
advertisements then they must include on the advertisement the name and 
address of the person authorising the advertisement, and the name and place of 
the printer. 

The penalty for not complying with these requirements is $1 000 for an individual 
and $5 000 for a body corporate. On 20 November 2007 then members of the 
Liberal Party were involved in the distribution of unauthorised election material 
The persons involved in the events in the division of Lindsay were in breach of 
section 328. Mr Gary Clark was fined the maximum amount. Three other persons 
were convicted of the crime. Mr Jeff Egan was not convicted because he claimed 
that he did not know that the electoral pamphlet did not contain the name and 
address of the person who authorised it and the name and address of the business 
of the printer.  

While the election pamphlet was unauthorised, it was the content matter that 
caused distress and disgust. The pamphlet sought to turn voters away from the 
Labor candidate and incite racial tensions. The then Prime Minister, the Hon John 
Howard, MP, commented that the action was ‘tasteless and offensive.’ 

All members of the committee agreed that the actions that occurred in Lindsay 
were appalling and needed to be stamped out with the introduction of more 
significant penalties. The committee has recommended that section 328 of the CEA 
be redrafted as a strict liability offence and the maximum penalties be 60 penalty 
units ($6 600) for an individual and 300 penalty units ($33 000) for a body 
corporate. Strict liability will make it more difficult for people to claim that they 
did not know that a pamphlet was not authorised. 
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In reviewing the wider penalties in the CEA, the committee was advised that the 
penalties have not been updated since 1983. It should be noted that the committee 
in 1989 and again in 1996 recommended that the penalty framework in the CEA be 
updated. Unfortunately these recommendations were not progressed. The 
committee has now recommended that the Special Minister of State, with 
assistance from the Attorney-General, introduce amending legislation to update 
the penalty provisions in the CEA. When the amending legislation is introduced to 
the parliament it should be referred to the committee for a bills inquiry so the 
proposed changes can be publicly debated. 

The committee believes that these recommendations will help to strengthen the 
CEA by increasing penalties to help deter electoral crimes. In conclusion, and on 
behalf of the committee, I would like to thank all those who have contributed to 
this inquiry. 

 

 

Daryl Melham MP 

Chair 
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Recommendation 1 (para 2.20) 
The committee recommends that the Special Minister of State, with 
assistance from the Attorney-General, introduce amending legislation to 
update the penalty provisions in the Commonwealth Electoral Act 1918 
using the schedule provided by the Australian Electoral Commission 
which is reproduced at Appendix K as a guide. 

The penalty provisions in the Referendum (Machinery Provisions) Act 1984 
should be updated in accordance with changes to the Commonwealth 
Electoral Act 1918. 

The Special Minister of State is requested to refer the relevant amending 
legislation to the committee so that it can conduct a bills inquiry into the 
proposed changes to the penalties in the Commonwealth Electoral Act. 

Recommendation 2 (para 2.62) 
The committee recommends that section 328 of the Commonwealth 
Electoral Act 1918 be redrafted as a strict liability offence, and the 
maximum penalties be 60 penalty units for an individual and 300 penalty 
units for a body corporate. 

Recommendation 3 (para 3.18) 
The committee recommends that the Australian Electoral Commission 
should, at the next federal election, record all polling booth offences that 
are reported, the actions that were taken and provide an appraisal of the 
adequacy of the powers under the Commonwealth Electoral Act 1918 to 
deal with polling place offences. 
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1 
Introduction 

Background to the review 

1.1 On 22 June 2009 the committee tabled its report on the conduct of the 2007 
federal election.1 The report provides a comprehensive examination of the 
administration of the election and, among other issues, proposes reforms 
to enhance the franchise, improve management of the electoral roll, and 
proposes measures to address demand for early voting.  

1.2 In relation to the administration of the election, feedback received from 
inquiry participants recognised the professional work of  the Australian 
Electoral Commission (AEC) in administering a reliable and effective 
election.  

1.3 The 2007 federal election, however, was tarnished by the events in the 
division of Lindsay. On 20 November 2007 then members of the Liberal 
Party were involved in the distribution of unauthorised election material. 
The unauthorised election pamphlet stated that the fictitious Islamic 
Australian Federation ‘strongly support the ALP as our preferred party to 
govern this country and urge all other Muslims to do the same.’ The 
pamphlet further stated that ‘we gratefully acknowledge Labors [sic] 
support to forgive our Muslim brothers who have been unjustly sentenced 
to death for the Bali bombings.’ A copy of the offending pamphlet is 
reproduced at Appendix C. 

 

1  Joint Standing Committee on Electoral Matters, Report on the conduct of the 2007 federal election 
and matters related thereto, June 2009. 
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1.4 While the pamphlet was unauthorised, it was also the content matter that 
caused concern. The Lindsay Federal Electorate Council Australian Labor 
Party stated: 

Our concern is that the pamphlet was a fraudulent pamphlet, 
indicating that it was from another political party, and it was 
malicious and it vilified people. I think it was meant to incite racial 
tensions as well. What we are concerned about is the actual 
content of the pamphlet.2 

1.5 During the 2007 Federal Election the then Prime Minister the Hon John 
Howard, MP, was asked questions about the events in the division of 
Lindsay. The question and the Prime Minster’s answer are reproduced in 
full below: 

JOURNALIST:  

Jim Middleton, ABC Television. Good afternoon Prime Minister. 
I wonder whether, can you guarantee that no taxpayers’ funds or 
public resources were used in the production or distribution of the 
leaflet in Lindsay that you have yourself described as offensive. 
Secondly, are you sure that there are no other instances of this type 
of thing happening in any other electorate and thirdly, given, why 
wouldn’t the perpetrators of this think this is standard operating 
procedure given than when a similar incident occurred in 
Greenway in the last election, as far as I can recall no one got 
expelled from the Liberal Party, there was no investigation and no 
apology.  

PRIME MINISTER:  

Well Jim, I do not believe, and I would be perfectly astonished, if 
any public funds had been used. I condemn what happened. It 
was an unauthorised document, it does not represent my views, it 
was tasteless and offensive. There are many, there are myriad 
legitimate criticisms that can be made of the Australian Labor 
Party, but I do not believe that the Australian Labor Party has ever 
had any sympathy for the Bali bombers and I thought it was an 
outrageous thing to say. That’s my view, I think the party 
organisation has dealt with it with lightning speed and great 
effectiveness.3 

 

2  Mr John Thain, President, Lindsay, Federal Electorate Council, Australian Labor Party, 
Transcript T1, p. 10. 

3  Prime Minister – Transcript of the Prime Minister the Hon John Howard MP Address to the National 
Press Club, Barton, Canberra, 22 November 2007, p. 6. 
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1.6 The events in the division of Lindsay were examined briefly by the 
committee in its report on the 2007 federal election. The committee noted 
public facts about the incident but concluded that it ‘intends to examine in 
detail the events in the division of Lindsay once court proceedings are 
concluded’. This report fulfils the committee’s commitment to reviewing 
in detail the matters that occurred in the division of Lindsay. 

Events in the Division of Lindsay 

1.7 The events that occurred on the evening of 20 November 2007 led to five 
people being charged. The events are documented in the Court judgments 
relating to Mr Gary Clark and Mr Jeff Egan. Mr Clark was the husband of 
the then sitting member for Lindsay, Ms Jackie Kelly, and Mr Egan was a 
member of the New South Wales State Executive of the Liberal Party. 
Mr Clark was found guilty while Mr Egan was found not guilty. 
Mr Clark’s judgment is reproduced in full at Appendix D. Mr Egan’s 
judgment is reproduced in full at Appendix E. 

1.8 The Egan judgment states that ‘persons connected with the Australian 
Labor Party became aware of the possibility that certain persons 
connected with the Liberal Party were going to distribute unauthorised 
electoral matter within the Federal Electorate of Lindsay.’4 The relevant 
members of the ALP went to an area of Penrith where they witnessed and 
took photos of then members of the Liberal Party distributing the 
unauthorised pamphlets. Senator Steve Hutchins, in evidence to the 
committee, advised that ‘it was a Liberal Party member who tipped us off 
on the Lindsay incident.’5 

1.9 The Clark judgment reports that Mr Jaeschke, the State Director of the 
Liberal Party for New South Wales received a letter of apology from 
Mr Clark. A similar letter of apology from Mr Greg Chijoff, the then 
husband of the Liberal candidate for Lindsay, Ms Karen Chijoff, was also 
sent to Mr Jaeschke. Mr Clark’s letter of apology is reproduced in full at 
Appendix F.  Mr Chijoff’s letter of apology is reproduced in full at 
Appendix G. 

1.10 Mr Clark in his letter of apology states that ‘I can confirm that neither the 
candidate for Lindsay nor Jackie, nor you had any advance knowledge of 

 

4  Local Court, New South Wales, Commonwealth Director of Public Prosecutions V Egan, para. 4, p. 
2. 

5  Senator Steve Hutchins, Transcript T1, p. 22. 
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this matter.’ Mr Clark further stated that ‘I also take this opportunity to 
apologise to other members of the community, particularly the Muslim 
community to whom I bear no malice, for the offence caused by my 
actions and authorise you to make this letter public.’ Mr Chijoff in his 
letter of apology indicated that he had resigned his membership of the 
Liberal Party. 

1.11 Media reporting of the event, and subsequent court proceedings are set 
out in Table 1.1. 

Table  1.1 Media reporting and the events in the division of Lindsay 

Date Media comments 

20 November 2007 Pamphlet claiming to be from ‘The Islamic Australia Federation’ and carrying 
the ALP logo are alleged to have been distributed in the division of Lindsay. 

22 November 2007 Australian Electoral Commission refers complaints by the Australian Labor 
Party and the State Director of the NSW Liberal Party of Australia to the 
Australian Federal Police. 

22 March 2008 NSW police confirm that they had commenced legal proceedings over the 
incident against five men. After consulting the Commonwealth Director of 
Public Prosecutions, the NSW Police charged the men under Section 328 of 
the Commonwealth Electoral Act, which deals with the printing and publication 
of election material. 

29 April 2008 Mr Troy Craig pleads guilty to one count of distributing unauthorised electoral 
material. The magistrate agreed with Mr Craig’s barrister that his client's prior 
good character and minor role in the incident made it appropriate for the 
charge to be dismissed. 

7 May 2008 Mr Greg Chijoff is convicted and fined $750 for distributing unauthorised 
electoral material. 

20 May 2008 Mr Mathew Holstein pleads guilty to distributing unauthorised election material 
and is fined $500. 

29 April 2009 Mr Gary Clark is convicted of distributing unauthorised electoral material. 
Mr Jeff Egan is acquitted of distributing unauthorised electoral material. The 
court found that he did not know the leaflet failed to contain the necessary 
authorisation and printing details.  

19 May 2009 Mr Gary Clark is fined $1,100 and was ordered to pay court costs of more 
than $2,000. 

Source Joint Standing Committee on Electoral Matters, Report on the conduct of the 2007 federal election and 
matters related thereto, June 2009, p. 291. 

The adequacy of penalty provisions 

1.12 The distribution of unauthorised election material is a breach of provisions 
in the Commonwealth Electoral Act 1918 (CEA). Section 328 of the CEA 
provides that the maximum penalty for printing and publication of 
electoral advertisements or notices that do not include the name and 
address of the person who authorised it and the name and place of 
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business of the printer, is $1 000 if the offender is a natural person and 
$5 000 if the offender is a body corporate. Under the Crimes Act, dollar 
amounts are converted to penalty units which adds about 10 per cent.6 
This explains why Mr Gary Clark, for example, was fined $1 100 for 
breaching this provision.  

1.13 The events in the division of Lindsay gave rise to some comment from 
inquiry participants about the appropriateness of penalties and other 
provisions of the CEA regarding misleading statements. The ALP 
National Secretariat told the committee that: 

The ALP remains concerned about the events which occurred in 
the final week of the election campaign in Lindsay. The Committee 
will be familiar with these events, which do not need to be 
recounted here. 

The ALP does, however, believe that the events, the investigation 
process and the penalties finally issued fall well below a standard 
that would be acceptable to the general community. 

We believe that JSCEM should now review the provisions of the 
Commonwealth Electoral Act 1918 relating to misleading 
statements, specifically s.329, with a view to providing further 
legislative definition to an offence under this part of the Act, and 
with a view to strengthening the penalties.7 

1.14 The committee in its report on the 2007 federal election concluded that ‘the 
court judgments in several of the cases relating to the events in the 
division Lindsay, where fines of less than $1 000 were imposed, have 
clearly demonstrated that the penalties imposed under the CEA for the 
distribution of unauthorised material are inadequate.’8 Table 1.1 indicates 
that Mr Chijoff and Mr Holstein were fined $750 and $500 respectively. 

Committee objectives and scope 

1.15 In this chapter, the committee has provided an overview of the key issues 
surrounding the events in the division of Lindsay. This background 
information is necessary to understand the serious nature of the activities 

 

6  Ms Sarah Chidgey, Attorney-General’s Department, Transcript T2, p. 7. 
7  Australian Labor Party National Secretariat, submission 159, p 4. 
8  Joint Standing Committee on Electoral Matters, Report on the conduct of the 2007 federal election 

and matters related thereto, June 2009, p. 291. 
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that occurred. In addition, the appendices help to complete the picture by 
providing key documents relating to the incident. 

1.16 The committee noted the Clark and Egan judgments and accepted the 
facts, and consequently did not examine the events in further detail. The 
purpose is to review the adequacy of the penalties relating to the 
distribution of unauthorised election material and determine whether the 
current penalty framework provides sufficient deterrence to prevent these 
types of activities in the future. 

1.17 Second, the examination of the penalties under section 328 of the CEA 
have brought attention to the adequacy of penalties in the Act more 
generally. For example, the committee was advised that penalties in the 
CEA have not been updated since 1983.  

1.18 Third, the committee examined the current operation of polling booth 
offences as set in the CEA. 

Conduct of the inquiry 

1.19 On 27 February 2008 the then Special Minister of State, Senator the Hon 
John Faulkner, wrote to the committee requesting it to conduct an inquiry 
into the 2007 federal election and matters related thereto. This reference 
was later supplemented by two Senate resolutions.9  

1.20 The committee’s report on the 2007 federal election was tabled on 22 June 
2009. As part of that report, the committee gave a commitment to review 
the events in the division of Lindsay when court processes have been 
finalised.10 This review of penalty provisions arises from the committee’s 
original reference that it received from the Minister on 27 February 2008. 

1.21 The committee received evidence on the events in the division of Lindsay 
through its first request for submissions beginning in April 2008. In 
September 2009 the committee wrote to registered major political parties 
seeking any further information on the issue. In addition, the committee 
wrote to those persons involved in the incident but there was no response 
from this group. 

 

9  Senate, Journals of the Senate, No 12, 14 May 2008, p. 390; and No 5, 12 March 2008, pp. 210-
211. 

10  Joint Standing Committee on Electoral Matters, Report on the conduct of the 2007 federal election 
and matters related thereto, June 2009, p. 2 and p. 291. 
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1.22 Submissions received as part of this review are listed at Appendix A. 
Those persons and organisations appearing at public hearings are listed at 
Appendix B.  

1.23 Public hearings were conducted in Sydney on 14 October 2009 and in 
Canberra on 17 November 2009. In the footnotes, T1 and T2 refer to the 
transcripts of evidence taken on 14 October 2009 and 17 November 2009 
respectively. The submissions and transcripts of evidence from these 
public hearings are available from the committee’s website at 
www.aph.gov.au/house/committee/em/index.htm 

Structure of the report  

1.24 Chapter two examines the adequacy of penalty provisions under section 
328 of the CEA. At the same time, the committee makes some observations 
about the adequacy of the penalty framework in the CEA because it has 
not been updated since 1983. 

1.25 The final chapter of the report examines polling booth offences and 
considers the application of an infringement notice scheme. This type of 
approach could help to enhance administrative processes and improve 
deterrence. 



 



 

2 
Penalties under section 328 

Introduction 

2.1 Section 328 of the Commonwealth Electoral Act 1918 (CEA) provides 
guidelines for the printing and publication of electoral advertisements, 
notices and other material. If a person or organisation wishes to print or 
publish electoral advertisements then they must include on the 
advertisement  the name and address of the person authorising the 
advertisement, and the name and place of the printer. 

2.2 The penalty for not complying with these requirements is $1 000 for an 
individual and $5 000 for a body corporate. The persons involved in the 
events in the division of Lindsay were in breach of section 328. Mr Gary 
Clark was fined the maximum amount. Mr Jeff Egan was not convicted 
because he claimed that he did not know that the electoral pamphlet did 
not contain the name and address of the person who authorised it and the 
name and address of the business of the printer. 

2.3 This chapter will examine whether the current penalties under section 328, 
which have not been updated since 1983, provide suitable deterrence. The 
committee also examines whether the offence should be changed to a strict 
liability offence to help act as an increased deterrence in the future. 

2.4 In addition, the committee uses this review as an opportunity to examine 
more broadly the adequacy of the suite of penalties in the CEA which 
have not been updated since 1983. 
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Penalties in the CEA and the need for reform 

2.5 During the hearings, the committee sought information on the penalty 
levels in the CEA, and the process by which they are updated. The AEC 
stated: 

The penal sanctions in the act and the levels were set in 1983. They 
have not been changed since the major amendments that were 
done to the act in 1983. So the $1 000 has not changed.1 

2.6 The age of the penalties in the CEA is also reflected by the fact that the 
older sections refer to dollar amounts rather than the modern approach of 
penalty units. The AEC stated: 

…there was mention about why the offence in section 328A is 
punishable by penalty units. That reflects, again, the age of the 
penalties that are here. The 328 provision dealing with electoral 
advertising on the internet was only put in to the act in 2006. So 
that is why the reference there is the modern reference to penalty 
units while the remainder of the provisions in part 21 of the act are 
expressed in fixed dollar amounts.2 

2.7 Section 4AA of the Crimes Act 1914 currently sets one penalty unit at $110. 
The Attorney-General’s Department (AG’s) noted that ‘expressing a 
penalty in penalty units assists in adjusting penalties upwards in line with 
inflation.’3 

2.8 The fact that the penalty units in the CEA have not been updated since 
1983 was conclusive grounds for their review. The AEC stated: 

…the AEC would support a view and recommendations that the 
level of the penalties should be reviewed and should be increased 
to make them up to date and to reflect modern circumstances.4 

2.9 It should be noted that the committee has a long history in examining the 
adequacy of penalty provisions in the CEA. In 1989 the then committee as 
part of its review of the 1987 federal election made the following 
recommendations: 

 Recommendation 54: The penalties for election offences under the 
Commonwealth Electoral Act 1918 be substantially increased with those 

 

1  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 5. 
2  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 5. 
3  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 

Enforcement Powers, December 2007, p. 44. 
4  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 5. 
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penalties currently set at $1 000 or 6 months imprisonment being 
increased to $12 000 or imprisonment for not more than two years; and 

 Recommendation 55: All election penalties be subject to regular review.5 

2.10 In 1997 the then committee as part of its review of the 1996 federal election 
made the following recommendation: 

 Recommendation 51: that a review of the level of penalties for offences 
under the Electoral Act and the Referendum Act be undertaken by the 
AEC with the assistance of the Attorney-General’s Department, with a 
view to bringing the penalties into line with penalty rates for 
comparable offences under the other Commonwealth statutes.6 

2.11 In 1999, as part of the review of the 1998 federal election, the AEC in a 
submission, made the following response to recommendation 51 as quoted 
above: 

This recommendation of the 1996 JSCEM has not been 
progressed,…,for the following reasons. Firstly, the penalty units 
system is gradually being inserted into the Electoral Act to replace 
the old penalty system specifying actual dollar amounts for 
pecuniary penalties and in some cases, term of imprisonment, as 
individual sections of the Act are amended (see for example 
section 91A(1AA).… 

Finally, the AEC has been informally advised by the Criminal Law 
Branch of the Attorney-General’s Department that any review of 
the level of penalty levels in the Electoral Act would have to be 
conducted within given policy guidelines concerning desirable 
and specified penalty levels. The AEC is now of the view that such 
policy guidelines should more appropriately come from the 
JSCEM rather than the AEC, and should be evaluated by the 
JSCEM for each particular offence in question.7 

2.12 The AEC in its submission to the current inquiry notes that the policy 
responsibility for framing Commonwealth offences falls within the AG’s 
portfolio. The AEC stated that ‘any legislation to implement JSCEM 

 

5  Joint Standing Committee on Electoral Matters, The 1987 Federal Election, Inquiry into the 
conduct of the 1987 Federal Election and 1988 Referendums, May 1989, p. xxi. 

6  Joint Standing Committee on Electoral Matters, The 1996 Federal Election, Report of the Inquiry 
into the conduct of the 1996 Federal Election and matters related thereto, June 1997, p. 90. 

7  Australian Electoral Commission, Supplementary Submission 239 to the JSCEM Inquiry into the 
conduct of the 1998 Federal Election and matters related thereto, paras 8.3 to 8.5. 
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recommendations on penalties could only be progressed with the 
approval of that Department and its Minister.’8  

2.13 The AEC, as part of its submission, has provided a table which lists all 
provisions contained in the Electoral Act which contain a penalty offence. 
This list is reproduced in full at Appendix K. The AEC commented that 
‘the proposed penalties for the offences contained in Part XX of the Act 
reflects the revised disclosure regime that was contained in the 
Commonwealth Electoral Amendment (Political Donations and Other 
Measures) Bill 2009.’9 Therefore, the penalties proposed for  sections 315 to 
316 have been publicly available through the political donations and other 
measures bill. The proposed changes to offences under Part XXI which 
includes sections 323 to 351 have not been previously circulated. 

2.14 In examining the AEC’s proposed changes to penalty provisions monetary 
penalties, in many cases, have been raised to a higher level and then 
converted to penalty units. For example the penalty for section 315(2) 
which relates to lodging an incomplete return or failing to retain relevant 
records is currently $1 000 and a strict liability offence. The AEC has 
proposed that this be no longer a strict liability offence but the fine be 
increased to 120 penalty units.  

2.15 A further aspect about the proposed changes to penalties is the 
introduction of terms of imprisonment where previously there were none 
and in cases where there are currently penalties of imprisonment, the 
proposal in some cases is to increase these significantly. For example, 
section 327(1) relates to interference with any political right or duty. The 
current penalty is $1000 or imprisonment for 6 months, or both. The AEC 
has proposed that this be revised to a maximum penalty of 240 penalty 
units or imprisonment for 4 years or both. The increased monetary penalty 
and increased term of imprisonment reflects the serious nature of the 
offence and the need to underpin Australia’s electoral laws. 

2.16 The AEC advised that many of the penal offences in the Electoral Act are 
mirrored in the Referendum (Machinery Provisions) Act 1984 and, 
accordingly, any changes proposed to the Electoral Act should also be 
recommended to the Referendum (Machinery Provisions) Act. 

 

8  Australian Electoral Commission, Submission 3A, p. 1. 
9  Australian Electoral Commission, Submission 3A, p. 7. 
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Conclusions 
2.17 The penalty provisions in the Commonwealth Electoral Act 1918 have not 

been updated since 1983. The deterrent value of the penalties have been 
decreasing over time and it is now essential that the penalties be updated. 
It should be noted that since 1989 the committee has been recommending 
that the penalties be updated but unfortunately this has not occurred. The 
Australian Electoral Commission has provided a submission to the current 
inquiry which identifies all provisions in the CEA which contain a penalty 
offence and proposes possible changes. This list is reproduced at 
Appendix K.  

2.18 The committee appreciates the information provided by the AEC as it now 
provides a guide for proceeding with legislative amendments to update 
the penalty provisions in the CEA. It is noted that the offences under Part 
XX of the CEA have previously been circulated as they reflect the 
disclosure regime that was contained in the Commonwealth Electoral 
Amendment (Political Donations and Other Measures) Bill 2009. The 
proposed changes to Part XXI which includes sections 323 to 351 of the 
CEA have not been previously circulated. The committee notes that in 
some cases the monetary fines and length of imprisonment have been 
significantly increased. 

2.19 The committee recommends that the Special Minister of State with 
assistance from the Attorney-General should seek to update the penalties 
as soon as possible using the AEC’s proposed changes to penalties as a 
guide. As some of the proposed changes have not been subject to public 
debate the committee requests that the Special Minister of State refer 
amending legislation to the committee so that the committee can conduct a 
bills inquiry into the proposed reforms to penalties in the CEA. A future 
bills inquiry will help to highlight the proposed changes to penalties and 
ensure that the new penalties adequately reflect community values.  
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Recommendation 1 

2.20 The committee recommends that the Special Minister of State, with 
assistance from the Attorney-General, introduce amending legislation to 
update the penalty provisions in the Commonwealth Electoral Act 1918 
using the schedule provided by the Australian Electoral Commission 
which is reproduced at Appendix K as a guide. 

The penalty provisions in the Referendum (Machinery Provisions) Act 
1984 should be updated in accordance with changes to the 
Commonwealth Electoral Act 1918. 

The Special Minister of State is requested to refer the relevant 
amending legislation to the committee so that it can conduct a bills 
inquiry into the proposed changes to the penalties in the 
Commonwealth Electoral Act. 

Section 328 penalties 

2.21 The circulation of unauthorised electoral material is a very serious matter 
and all participants in the inquiry were in agreement that it is a practice 
that must be stamped out. The level of the current penalties, however, did 
not support this goal as there was not sufficient deterrence to prevent 
people or organisations from undertaking this illegal practice. Mr Luke 
Foley, Assistant General Secretary of the Australian Labor Party (ALP), 
NSW Branch, stated: 

So we would submit that there is an unfortunate trend in 
Australian politics exhibited at the last two federal elections 
concerning bogus material seeking to push the buttons of religion 
and race and seeking to divide the community on that basis. When 
that sort of material has been distributed on both occasions the aim 
has been to hurt the Labor candidate in a highly marginal seat. We 
are concerned to ensure that these tactics are drummed right out 
of Australian politics. We think that a $1,000 fine, the current 
maximum penalty that exists, is clearly inadequate for offences of 
this degree of seriousness.10 

2.22 The Australian Democrats stated: 

 

10  Mr Luke Foley, Assistant General Secretary, Australian Labor Party, NSW Branch, Transcript 
T1, p. 26. 
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There can of course be serious electoral consequences in the 
practice of distributing misleading and/or unauthorised material, 
especially if it isn’t picked up until after the election and the fines 
or other penalties should act as a sufficient deterrent.11 

2.23 Senator Steven Hutchins, Labor Senator for New South Wales, was part of 
a group of Labor party members who confronted members of the Liberal 
Party responsible for distributing unauthorised election material in the 
division of Lindsay. Senator Hutchins stated: 

This is not the first time that the NSW Liberals have been caught 
doing something like this, but it is the first time that they have 
been properly brought to justice. In doing so, the Commonwealth 
Electoral Act has proven to be lacking when it comes to ensuring 
the integrity of electoral material.12 

2.24 The full text of section 328 of the CEA is reproduced in full at Appendix 
H.  

The application of section 328  
2.25 The distribution of unauthorised election material, as occurred in Lindsay, 

is not unique. The events that occurred in Lindsay, however, were 
unusual because it was one of the few occasions where evidence was 
available to convict those guilty of distributing unauthorised material.  

2.26 During the 2007 election, three incidents were reported that involved 
anonymous pamphlets. The AEC stated: 

In this particular incident in Lindsay, we were sent photographs of 
the persons involved in the publication and distribution of the 
documents. That made it rather easier to refer it to the Australian 
Federal Police.… 

In the two other matters we had extreme difficulties, as did the 
Australian Federal Police, in attempting to identify the persons 
involved in the publication of those pamphlets.13 

2.27 The advice of the AEC was that if there was no evidence to identify the 
persons involved then little or no action can be taken. The AEC stated: 

The matter in Tasmania involved an extremely offensive and 
highly defamatory sticker that was placed on a candidate’s 

 

11  Australian Democrats, Submission 2A, p. 1. 
12  Senator Steve Hutchins, Submission 1A, p. 1. 
13  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 2. 
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election posters around Hobart in particular. The AFP investigated 
that matter and could not find the persons involved in the 
distribution and publication of that defamatory material. As far as 
the Electoral Commission is concerned, this particular pamphlet 
shows one of the problems that we have with the operation of the 
legislation—that if we and the Australian Federal Police are unable 
to identify the person who caused the publication then little action 
can be taken.14 

2.28 Other witnesses reported cases involving the distribution of anonymous 
pamphlets. Senator Steve Hutchins stated: 

In the Greenway Campaign during the 2004 election, the ALP 
Candidate Ed Husic was subjected to a similar spate of 
letterboxing fake, unauthorised, and misleading material. While 
this cannot be traced to the Liberal Party, they were the direct 
beneficiary.15 

2.29 Mr Foley presented the committee with a copy of the anonymous 
pamphlet referred to by Senator Hutchins. Mr Foley stated: 

So we have had our candidates in marginal seats, in Greenway in 
2004 and in Lindsay in 2007, subject to this sort of bogus material 
being distributed at night in the final few days of an election 
campaign. We want to ensure it never happens again. The only 
difference between Greenway in 2004 and Lindsay in 2007 is that 
the perpetrators were caught in Lindsay. They got away with it in 
Greenway. Louise Markus was elected narrowly over Ed Husic.16 

2.30 The pamphlet referred to by Mr Foley is reproduced at Appendix I. 

Liability options to enhance deterrence 

2.31 While the Lindsay incident was significant for the fact that the persons 
responsible for distributing unauthorised election were convicted, the 
incident also revealed key features about the operation of the penalty 
provisions.  

 

14  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 2. 
15  Senator Steve Hutchins, Submission 1A, p. 1. 
16  Mr Luke Foley, Assistant General Secretary, Australian Labor Party, NSW Branch, Transcript 

T1, p. 26. 
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2.32 The NSW Police commenced legal proceedings against five persons who 
were involved in distributing unauthorised election material. Three of 
these pleaded guilty while Mr Clark and Mr Egan pleaded not guilty. 
Mr Egan was found not guilty after arguing that he did not know that the 
pamphlet was not authorised. The Court judgment states: 

Mr Egan agrees that he distributed the pamphlet, but says that he 
did not know that the pamphlet did not contain the name and 
address of the person who authorised the electoral pamphlet and 
the name and place of business of the printer of the electoral 
material.17 

2.33 The Court judgment, in relation to Mr Egan, concluded: 

There is insufficient evidence to conclude that Egan was aware of a 
substantial risk the pamphlet was not authorised when he 
distributed the pamphlet. The evidence trends to show that for 
Mr Egan it was just a routine ‘letterbox drop’, similar to many 
others he had done for the Liberal Party.18 

2.34 Senator Hutchins, in evidence to the committee, commented that ‘the trial 
judge found that Mr Egan was not acting with intent or recklessness, but 
rather on the reasonable belief that the material he was distributing was 
authorised.’19 Consequently, Senator Hutchins proposed that section 328 
be amended to be a strict liability offence. Senator Hutchins stated that 
‘this would mean that no evidence of intent or recklessness would be 
necessary and the mere fact of publication and distribution without 
authorisation would be sufficient for a finding of guilt.’20 

Strict liability and absolute liability 
2.35 AG’s has issued guidelines for the application of strict and absolute 

liability offences.21 In addition, the Senate Standing Committee for the 
Scrutiny of Bills has reported on the application of absolute and strict 
liability offences in Commonwealth Legislation and has identified basic 

 

17  Local Court, New South Wales, Commonwealth DPP V Egan, para. 6, p. 2. 
18  Local Court, New South Wales, Commonwealth DPP V Egan, para. 51, p. 13. 
19  Senator Steve Hutchins, Submission 1A, p. 4. 
20  Senator Steve Hutchins, Submission 1A, p. 4. 
21  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 

Enforcement Powers, December 2007. 



18 REVIEW OF PENALTY PROVISIONS IN THE COMMONWEALTH ELECTORAL ACT 

 

principles that should be complied with if and agency is intending to 
introduce strict or absolute liability offences.22 

2.36 Strict liability offences are ‘those which do not require guilty intent for 
their commission, but for which there is a defence if the wrongful action 
was based on a reasonable mistake of fact. Absolute liability offences are 
‘those which do not require a guilty intent, but for which there is no 
defence of a reasonable mistake of fact.’23 

2.37 If it is intended that no fault element apply then the element must be 
expressly provided as one of strict liability (section 6.1 of the Criminal 
Code) or absolute liability (section 6.2 of the Code). 

2.38 AG’s states that the application of either strict or absolute liability negates 
the requirement to prove fault. Strict and absolute liability are expressed 
in 6.1 and 6.2 of the Criminal Code. 

Strict liability 

Section 6.1 of the Criminal Code provides: 

(1)  If  a  law  that  creates  an  offence  provides  that  the  offence  is  an  offence  of  strict 
liability: 

(a)    there are no  fault elements  for any of  the physical elements of  the offence; 
and 

(b)    the defence of mistake of fact under section 9.2 is available. 

(2)  If a  law  that creates an offence provides  that strict  liability applies  to a particular 
physical element of the offence: 

(a)    there are no fault elements for that physical element; and 

(b)    the defence of mistake of fact under section 9.2 is available in relation to that 
physical element. 

(3)  The existence of strict liability does not make any other defence unavailable. 

Absolute liability 

Section 6.2 of the Criminal Code provides: 

 

22  Senate Standing Committee for the Scrutiny of Bills, Sixth Report of 2002, Application of Absolute 
and Strict Liability Offences in Commonwealth Legislation, June 2002. 

23  Senate Standing Committee for the Scrutiny of Bills, Sixth Report of 2002, Application of Absolute 
and Strict Liability Offences in Commonwealth Legislation, June 2002, p. 258. 
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(1)  If a  law that creates an offence provides that the offence  is an offence of absolute 
liability: 

(a)    there are no  fault elements  for any of  the physical elements of  the offence; 
and 

(b)    the defence of mistake of fact under section 9.2 is unavailable. 

(2)    If a law that creates an offence provides that absolute liability applies to a particular 
physical element of the offence: 

(a)    there are no fault elements for that physical element; and 

(b)    the defence of mistake of  fact under section 9.2  is unavailable  in relation to 
that physical element. 

(3)   The existence of absolute liability does not make any other defence unavailable. 

2.39 In relation to the application of strict and absolute liability, AG’s stated: 

The application of strict liability allows a defence of honest and 
reasonable mistake of fact to be raised. The application of absolute 
liability does not. The defence does not apply to circumstances 
where a mistake results from a lack of awareness of relevant 
facts.24 

2.40 The Senate Standing Committee for the Scrutiny of Bills has set out a list of 
principles that it believes should apply to the framing and administration 
of strict and absolute liability. In particular, the Senate committee states: 

…strict liability should be introduced only after careful 
consideration on a case-by-case basis of all available options; it 
would not be proper to base strict liability on mere administrative 
convenience or on a rigid formula.25 

2.41 AG’s noted that, in considering strict liability, agencies should also look to 
the deterrent value arising from the application of strict liability. AG’s 
stated: 

We also suggest that agencies who are considering that look at 
whether the punishment of offences not involving fault—that is, 
strict liability offences—is likely to significantly enhance the 
effectiveness of an enforcement regime in deterrence value and 

 

24  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 
Enforcement Powers, December 2007, p. 24. 

25  Senate Standing Committee for the Scrutiny of Bills, Sixth Report of 2002, Application of Absolute 
and Strict Liability Offences in Commonwealth Legislation, June 2002, p. 283. 
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whether there are legitimate grounds for penalising individuals 
even though they lack fault as a relevant mental element.26 

2.42 The AEC, in evidence to the committee, agreed that strict liability is an 
easier offence to prove in relation to unauthorised distribution of electoral 
material. The AEC stated: 

That is true and that is why we suggest in relation to section 328 
that it may well be an appropriate offence to have as a strict 
liability offence.27 

2.43 AG’s, during the hearing, was asked the pivotal question as to whether 
strict liability would be an appropriate offence applying to section 328. 
AG’s advised that strict liability would be applicable and stated: 

…on the deterrent effect and the policy considerations in this 
instance we defer to the Australian Electoral Commission. But 
from the perspective of the department we do not see any of these 
factors as ruling out strict liability in this instance.28 

Maximum penalty under strict liability 
2.44 AG’s states that ‘different considerations apply to the use of strict and 

absolute liability depending on how it applies to an offence.’29 AG’s notes 
that the application of strict or absolute liability to all physical elements of 
an offence has generally only been considered appropriate where each of 
the following considerations is applicable: 

 The offence is not punishable by imprisonment and is punishable by a 
fine of up to 60 penalty units for an individual (300 for a body 
corporate) in the case of strict liability or 10 penalty units for an 
individual (50 for a body corporate) in the case of absolute liability. A 
higher maximum fine has been considered appropriate where the 
commission of the offence will pose a serious and immediate threat to 
public health, safety or the environment. 

 The punishment of offences not involving fault is likely to significantly 
enhance the effectiveness of the enforcement regime in deterring 
offences. 

 

26  Ms Sarah Chidgey, Attorney-General’s Department, Transcript T2, p. 5. 
27  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T2, p. 8. 
28  Ms Sarah Chidgey, Attorney-General’s Department, Transcript T2, p. 5. 
29  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 

Enforcement Powers, December 2007, p. 25. 
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 There are legitimate grounds for penalising persons lacking ‘fault’, for 
example because they will be placed on notice to guard against the 
possibility of any contravention. In the case of absolute liability, there 
should also be legitimate grounds for penalising a person who made an 
honest and reasonable mistake of fact.30 

2.45 In evidence to the committee, Senator Hutchins proposed that section 328 
be amended to be a strict liability offence, and the ‘the maximum fine 
payable for a breach of section 328 should be raised to $10 000 for an 
individual and $50 000 for a corporate body and a table outlining the 
various levels of severity should be included to ensure that more minor 
breaches are not unduly punished.’31  

2.46 Senator Hutchins further commented that ‘I do firmly believe that 
incarceration would be a significant deterrent to people putting out these 
sorts of leaflets again.’32 Senator Hutchins stated: 

If we legislated to make the deterrent stronger, you would not get 
Liberal or even Labor Party activists putting out, if I can use the 
term, shit sheets before an election. They would not do it if they 
knew that they could be fined $10,000, that they could be put in jail 
and that it would not matter whether they said, ‘I did not know 
what I was doing, Governor’—that it would not wash with the 
local courts.33 

2.47 Mr Luke Foley supported the need to increase the penalties applying to 
section 328. He advised that the Labor party ‘calls for reform to impose a 
maximum penalty of $10 000 or imprisonment for five years, or both.’34 
Mr Foley stated: 

What is important for us is that there be a significantly greater 
deterrent than there is now. I think officials in all political parties 
would welcome that to ensure that maverick elements cannot 
peddle, or would think twice before peddling, this sort of material 
in the future. We do not have a particularly strong view on 
whether it should be five years or three years. We believe that a 
maximum penalty of imprisonment would send a clear signal to 

 

30  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 
Enforcement Powers, December 2007, p. 25. 

31  Senator Steve Hutchins, Transcript T1, p. 14. 
32  Senator Steve Hutchins, Transcript T1, p. 15. 
33  Senator Steve Hutchins, Transcript T1, p. 16. 
34  Mr Luke Foley, Assistant General Secretary, Australian Labor Party, NSW Branch, Transcript 

T1, p. 25. 
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political activists that they cannot peddle this sort of material in 
Australian politics.35 

2.48 AG’s, in evidence to the committee, advised that if an agency was 
considering making an offence strict liability then imprisonment would 
not be appropriate and the maximum penalty should be up to 60 penalty 
units for an individual and 300 penalty units for a body corporate.36 
Currently that equates to $6 600 for an individual and $33 000 for a body 
corporate. 

2.49 The AEC in its submission to the inquiry noted that their main concern 
about section 328 relates to the totally anonymous electoral 
advertisements where there is no person who is readily identifiable. The 
AEC stated that in these cases: 

…criminal forensic investigation skills and resources would need 
to be obtained (e.g. the use of services from the Australian Federal 
Police (AFP)) in an attempt to locate the persons responsible for 
the publication of the anonymous advertisement.  Changing the 
fault elements on their own would not appear to provide a 
solution for the AEC to deal with these anonymous electoral 
advertisements.  However increasing the penalty for a breach of 
section 328 (and also 328A) to include a term of imprisonment may 
well have an effect as any increase in the quantum of the penalty 
appears to increase the likelihood that the AFP may be in a 
position to accept a referral and to devote their scarce 
investigation resources to dealing with these types of offences.37 

2.50 The AEC advised that through the illegal practice specified under section 
328, the ultimate sanction could be the voiding of the election. The AEC 
stated: 

So if one is able to show that as a result of the illegal practice—in 
that the result of the election was likely to be affected—then that 
has the ultimate sanction which is that the particular candidate, if 
they were successful, would potentially lose being declared the 
winner and a new election could be called by the Court of 
Disputed Returns. So there is another potential sanction that is 

 

35  Mr Luke Foley, Assistant General Secretary, Australian Labor Party, NSW Branch, Transcript 
T1, p. 26. 

36  Ms Sarah Chidgey, Attorney-General’s Department, Transcript T2, p. 5. 
37  Australian Electoral Commission, Submission 3A, p. 6. 
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there in relation to illegal practice which includes a breach of 
section 328.38 

2.51 Section 320 of the Canada Election Act 2000 requires electoral material to be 
authorised. The AEC advised that it is a strict liability offence with a 
penalty of not more than $1 000 or imprisonment for a term of not more 
than three months or both.39 

Defence under strict liability 
2.52 It was noted during the hearing that strict liability is preferential to 

absolute liability because there is a defence under strict liability. AG’s 
stated: 

That is right. You have a defence of mistake of fact that is 
available. If an individual can show that they turned their mind to 
it and, for whatever reason, had an honest and reasonable belief 
that the material was appropriately authorised and marked then 
they would be able to avail themselves of that defence.40 

Conclusions 

2.53 Section 328 of the Commonwealth Electoral Act 1918 (CEA) provides 
guidelines for the printing and publishing of electoral advertisements. It is 
an offence to distribute electoral advertisements such as pamphlets if they 
do not contain the name and address of the person who authorised the 
material and the name and place of business of the printer. 

2.54 During the 2007 federal election then members of the Liberal party were 
involved in the distribution of unauthorised election pamphlets in the 
division of Lindsay. The contents of the pamphlet sought to turn voters 
away from the Labor candidate and incite racial tensions. A copy of the 
pamphlet is reproduced at Appendix C.  

2.55 Persons connected with the Labor party were tipped off by a Liberal Party 
member that unauthorised pamphlets were going to be distributed in 
Lindsay on 20 November 2007. The committee commends the decision of 
the anonymous Liberal Party member who took the action to report on the 

 

38  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 5. 
39  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T1, p. 4. 
40  Ms Sarah Chidgey, Attorney-General’s Department, Transcript T2, p. 6. 
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illegal activities of fellow Liberal members. This course of action is not 
easy and it takes courage and conviction.  

2.56 All witnesses and committee members are in agreement that the 
distribution of unauthorised election material like that circulated in 
Lindsay is a disturbing crime and the practice needs to be stamped out 
through the introduction of more significant penalties. 

2.57 The penalties under section 328 are $1 000 for an individual and $5 000 for 
a body corporate. The penalties have not been updated since 1983 and are 
clearly inadequate as a deterrence. In addition, the penalty is not framed 
as a strict liability offence. This aspect allowed Mr Jeff Egan to be found 
not guilty because he claimed that he did not know that the pamphlets 
were not authorised. 

2.58 The evidence is overwhelming in its support for overhauling and 
modernising section 328 of the CEA. First, the committee is 
recommending that section 328 be re-drafted to make it a strict liability 
offence. The Australian Electoral Commission agrees with this course of 
action and believes it would make the offence easier to prove and add to 
the deterrence value. The Attorney-General’s Department confirmed that 
there did not appear to be any factors ruling out section 328 being framed 
as a strict liability offence. The committee is confident that the proposal 
complies with the guidance set out in the Attorney-General’s A Guide to 
Framing Commonwealth Offences, Civil Penalties and Enforcement Powers, and 
the basic principles outlined by the Senate Standing Committee for the 
Scrutiny of Bills.41 

2.59 Second, the committee is recommending that the penalties under section 
328 be increased. Some groups in evidence to the committee proposed that 
the fines be increased to $10 000 for an individual and $50 000 for a body 
corporate. It was also proposed that individuals be subject to an 
imprisonment term of up to five years. The Australian Electoral 
Commission noted that its main concern is a ‘truly anonymous electoral 
advertisement where no person is readily identifiable.’ The AEC 
commented further that ‘changing the fault element on their own would 
not appear to provide a solution for the AEC to deal with these 
anonymous electoral advertisements. The AEC suggested that increasing 
the penalty for a breach of section 328 to include a term of imprisonment 
may well have an effect as any increase in the quantum of the penalty 

 

41  Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Civil Penalties and 
Enforcement Powers, December 2007.;  Senate Standing Committee for the Scrutiny of Bills, Sixth 
Report of 2002, Application of Absolute and Strict Liability Offences in Commonwealth Legislation, 
June 2002. 
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appears to increase the likelihood that the Australian Federal Police may 
be in a position to accept a referral and to devote their scarce investigation 
resources to dealing with these types of offences. While the AEC has 
discussed this point it has not recommended that there be a penalty of 
imprisonment. 

2.60 The committee notes the views regarding imprisonment but believes that 
they would be excessive in the context of a strict liability offence and 
would go against the advice provided by the Attorney-General’s 
Department and the Senate Standing Committee for the Scrutiny of Bills. 
The AEC proposed that section 328 penalties be increased to a maximum 
penalty of 50 penalty units for a natural person or a maximum penalty of 
250 penalty units for a body corporate.  

2.61 The committee notes the AEC’s proposal but supports introducing the 
highest possible fine provided for under the Attorney-General’s guide 
relating to strict liability offences. The committee, therefore, supports 
raising the penalty for an individual to 60 penalty units and 300 penalty 
units for a body corporate. Currently that equates to $6 600 for an 
individual and $33 000 for a body corporate. These increased level of 
penalties together with the fact that the committee is proposing that the 
offence be redrafted as a strict liability offence will significantly increase 
the level of deterrence associated with this unacceptable practice. In the 
future, party member or non-aligned persons should think very carefully 
about the ramifications of undertaking the illegal practice of distributing 
unauthorised election material. 

 

Recommendation 2 

2.62 The committee recommends that section 328 of the Commonwealth 
Electoral Act 1918 be redrafted as a strict liability offence, and the 
maximum penalties be 60 penalty units for an individual and 300 
penalty units for a body corporate. 

 



 



 

3 
Polling place offences 

Introduction 

3.1 During the examination of the events in the division of Lindsay, questions 
were raised about the powers of the Australian Electoral Commission 
(AEC) to deal with polling booth offences.  

3.2 During hearings the committee canvassed the possibility of the AEC being 
given powers to issue on-the-spot fines for certain polling booth offences. 
This chapter outlines the current arrangements covering polling place 
offences, and discusses the adequacy of the AEC’s existing powers to deal 
with these offences. In the light of this information, the committee 
examines the need and merits of introducing an infringement notice 
scheme. 

Polling place offences – types and current penalties 

3.3 The AEC provides guidance on polling place offences in its reference 
publication, Electoral backgrounder No. 20 (EB No. 20).1 Electoral 
backgrounders are published by the AEC to provide a basic introduction 
to electoral law, policy and procedures. All persons performing political 
functions at polling places should be aware of the information covered in 
EB No. 20 which is reproduced in full at Appendix J. 

3.4 The range of polling place offences discussed in EB No. 20 include: 

 

1  Australian Electoral Commission, Electoral Backgrounder No. 20, October 2007, 
www.aec.gov.au/About_AEC/Publications/Backgrounders/index.htm. 
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 Compulsory voting 

 Influencing the votes of hospital patients or residents of nursing homes 

 Bribery 

 Interference with political liberty 

 Printing and publication of electoral handbills, pamphlets or posters 

 Misleading or deceptive publications 

 Depiction of certain electoral matter 

 General offences in relation to ballot papers 

 Canvassing near polling booths 

 Displaying badges or emblems of candidates in polling booths 

 Leaving how-to-vote cards in polling booths 

 Making false statements to voters about enrolment 

 Unlawfully marking ballot papers 

 Disobeying lawful directions of the person in charge of the premises 

 Officers and scrutineers to observe secrecy 

 Scrutineers influencing or communicating with voters in polling booths 

3.5 If a person is in breach of the provision in the Act then any or all of the 
following actions may be taken: 

 Removal from the premises – Section 348 provides that where a person 
commits misconduct in a polling booth, counting centre or a early 
voting centre, the person in charge of the premises may direct that 
person to leave the premises or have the person removed from the 
premises. 

 Injunctions – Section 383 of the Act provides that the Federal Court 
may grant an injunction to (amongst other things) prohibit a person 
from engaging in conduct that constitutes a contravention of the law in 
relation to elections. 

 The AEC and candidates in the election may make an application for an 
injunction to the Federal Court. If the AEC is informed or becomes 
aware that a person may have committed an offence, the AEC 
determines whether it is appropriate in the circumstances to apply for 
an injunction. The Federal Court is able to order injunctions at short 
notice on election day. 
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 If an injunction is granted against a person, failure to comply with the 
injunction order may constitute contempt of court, for which the 
Federal Court can order arrest and detention. 

 Prosecutions - When the AEC becomes aware of a person engaging in 
activity that may constitute a breach of an offence provision, the AEC 
may refer the matter to the Australian Federal Police (AFP) for 
investigation. The AFP may then refer the matter to the Commonwealth 
Director of Public Prosecutions for consideration, in accordance with 
the Commonwealth Prosecution Policy, as to whether a prosecution is 
initiated.2 

3.6 During the hearing, the type of polling place offence which was the focus 
of attention was ‘canvassing near polling booths’. Section 340 of the CEA 
provides that the following acts are, on polling day, and on all days to 
which the polling is adjourned, prohibited at an entrance of or within a 
polling booth, or in an public or private place within 6 metres of an 
entrance of a polling booth: 

 Canvassing for votes 

 Soliciting the vote of any elector 

 Inducing any elector not to vote for any particular candidate 

 Inducing any elector not to vote at the election 

 Exhibiting any notice or sign (other than an official notice) relating to 
the election. 

3.7 A person found guilty of these offences may be fined up to $500. 

3.8 EB No. 20 states that ‘if a person is engaging in any of the activities listed 
above and is using a loudspeaker, broadcasting equipment or other sound 
amplifier-type equipment, then if the activity is audible within a polling 
booth or within six metres from the entrance to the polling booth, the 
person is guilty of an offence.’3 A person found guilty of this offence may 
be fined up to $550. It should be noted that the AEC, in its submission to 
the inquiry, stated:  

The effectiveness of the existing offence provisions in the Electoral 
Act is difficult to assess. One of the reasons for this is that the AEC 
does not have any systems in place to capture or record all alleged 
breaches of the requirements of the Electoral Act.  This is 

 

2  Australian Electoral Commission, Electoral backgrounder No. 20, p. 5. 
3  Australian Electoral Commission, Electoral backgrounder No. 20, p. 3. 
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particularly the case on polling day when the AEC staff (which 
includes both Public Service Act employees and temporary staff 
engaged under section 35 of the Electoral Act) are primarily 
engaged in the conduct of the election at polling places and then 
undertaking the count.  These AEC staff complete incident reports 
forms which are forwarded to the Divisional offices of the AEC 
after the completion of the count.  However, the AEC does not 
have any systemic approach to capturing all of the reported 
incidents.4 

3.9 The AEC advised that it does have a document entitled A Protocol for 
Escalating/Issues/Complaints ‘which is based on the AEC’s experience 
that most complaints involving the conduct at polling places are 
handled promptly and effectively by the Officers in Charge of the 
Polling Place and then the Divisional Returning Officers (DRO).’5 The 
AEC explained what occurs after the level of the DRO: 

If a complaint is not resolved at this level, it is then referred to the 
Australian Electoral Officer for the particular State or Territory.  If 
the complaint cannot be resolved at this level, it is then referred to 
the AEC’s Chief Legal Officer and the Deputy Electoral 
Commissioner for action.  The AEC has previously published 
information about the numbers of complaints that were escalated 
under this Protocol in the lead up to an election.6 

The case for an infringement notice scheme 

3.10 No evidence has been provided to the committee that there is an 
increasing trend in polling booth offences or that the current powers 
available to the AEC need to be enhanced. The committee raised this 
matter unilaterally and has sought information from witnesses as to the 
merits of modifying the current arrangements. 

3.11 The AEC has not identified any problems with the current arrangements. 
The AEC, however, notes that there are administrative issues relating to 
training and delegation that would need to be carefully thought out if new 
arrangements were introduced. 

 

4  Australian Electoral Commission, Submission 3A, p. 3. 
5  Australian Electoral Commission, Submission 3A, p. 3. 
6  Australian Electoral Commission, Submission 3A, p. 3. 
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3.12 The AEC advised that for a federal election, there are almost 7  700 polling 
stations around Australia. Almost 60 000 temporary staff are employed, 
‘and many of them are engaged with only a short period of training prior 
to being polling place officials.’7 

3.13 If an infringement notice scheme was introduced, the examination focused 
on what level the AEC official would need to be to issue the fine. Mr Luke 
Foley noted that ‘we would have no objection to an on-the-spot fine, but I 
would contend that the DRO would be the appropriate person.’8  

3.14 There is a permanent DRO in each division who is responsible for electoral 
administration – including maintenance of the electoral roll and 
preparations for the conduct of the next electoral event – in that division. 
The AEC stated: 

Clearly, if an infringement notice scheme were to be introduced in 
relation to polling place offences, we would have to restrict it 
somehow to either the divisional returning officer or the officer in 
charge of the polling place. They have lots of other duties to do. 
We would not want it to be exercised by any officer who was 
exercising powers and duties on behalf of the Electoral 
Commission at a polling place.9 

3.15  One of the key points in relation to the debate about the possible 
introduction of on-the-spot fines for polling booth offences is whether 
there is the need. The AEC has not identified significant problems with the 
current arrangements. The AEC in its submission to the inquiry 
commented that while it would have no objections to giving senior AEC 
officers the power to issue penalty notices, the ‘AEC would not support 
this power being given to all AEC staff (including polling place officials). 
The AEC set out the following reasons for this position: 

 On polling day DROs and other AEC staff are primarily focussed on the 
conduct the conduct of the poll and to add this additional task would 
be an have the potential to divert them from that primary task and to 
become embroiled in party political disputes; 

 On polling day the AEC staff include over 60 000 polling place officials 
who have received limited training.  To confer such a significant power 
on those AEC staff could result in a lack of consistent decision-making 

 

7  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T2, p. 4. 
8  Mr Luke Foley, Assistant General Secretary, Australian Labor Party, NSW Branch, Transcript 

T1, p. 27. 
9  Mr Paul Pirani, Chief Legal Officer, Australian Electoral Commission, Transcript T2, p. 4. 
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and would undermine the existing Escalation Protocol which has 
proven to be successful in handling polling place disputes.   

 While some polling place offences merely involve clear questions of fact 
(e.g. whether or not an “electoral advertisement” contains the necessary 
authorisation details as required by section 328 of the Electoral Act) 
some other offences involve more complex issues and the application of 
case law (e.g. matter that is likely to mislead or deceive an elector in 
relation to the casting of a vote in breach of section 329).  To have such 
judgements made by DROs or temporary AEC staff would be of 
concern and would have the potential to create administrative 
difficulties (including additional costs for training and the creation of 
systems to record and recover any fines imposed); and 

 The main task faced by the AEC is to ensure a breach of the Electoral 
Act is resolved quickly and effectively.  If a person fails to take the 
appropriate action to remedy any action that is in breach of the Act, 
then the issuing of an on-the-spot fine or penalty notice does not ensure 
that the unlawful action ceases and resort would need to be had to the 
injunction power contained in section 383 of the Electoral Act.  
Decisions on section 383 matters are made by the Chief Legal Officer 
and the Deputy Electoral Commissioner as they involve the 
expenditure of significant amounts of public moneys on legal 
representation.10 

Conclusions 
3.16 The matter of the Australian Electoral Commission being given the power 

to issue on-the-spot fines for polling place offences was raised as a side 
issue to the larger debate about the adequacy of penalties in the Electoral 
Act and the abuses under section 328. The AEC advised that most 
complaints involving the conduct at polling places are handled 
promptly and effectively by the Officers in Charge of the Polling Place 
and then the Divisional Returning Officers. In addition, the AEC has set 
out a range of persuasive administrative reasons for not providing all AEC 
officers with the power to issue on-the-spot fines and penalty notices. 

3.17 The committee has not been provided with any persuasive reasons for 
changing the current AEC practices for dealing with polling place 
offences. However, the committee does support the need for the AEC at 
the next federal election to record all polling booth offences that are 
reported, the actions that were taken and provide an appraisal of the 

 

10  Australian Electoral Commission, Submission 3A, pp. 3-4. 
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adequacy of their powers under the Electoral Act to deal with polling 
place offences. The AEC should provide this report as part of its 
submission to the committee’s inquiry into the next federal election which 
is likely to be in 2010. 

 

Recommendation 3 

3.18 The committee recommends that the Australian Electoral Commission 
should, at the next federal election, record all polling booth offences 
that are reported, the actions that were taken and provide an appraisal of 
the adequacy of the powers under the Commonwealth Electoral Act 1918 
to deal with polling place offences. 

 

 
Daryl Melham 
Chair 
15 March 2010 



 



 

 

 

Dissenting Report—Senator Bob Brown  

The Electoral Matters Committee has yet again failed to tackle the problem of 
truth in advertising during election campaigns, as I outlined in my dissenting 
comments in the committee's June 2009 report. 

The crux of the problem with the distribution of a bogus flyer in the Lindsay 
electorate was not that it was unauthorised, but that it was false and deceptive and 
designed to mislead voters just days before the election.  

The lack of contemporaneous regulation and penalties for parties, groups or 
individuals who knowingly lie or distort the truth in advertisements and 
publications about candidates and their policies during election campaigns creates 
an unfair playing ground for all political parties. 

The Greens have also borne the brunt of attempts by political parties and third 
parties to unfairly smear their policies and candidates but there is little recourse 
for action against the parties before or after the election.  

As the Australian Greens point out in its submission to the government’s green 
paper on electoral reform:  

Legislation to impose controls on political advertising and 
penalties for breaches would enforce higher standards, improve 
accountability and promote fairness in political campaigning and 
the political system generally. 

The Greens advocate amendment to the Commonwealth Electoral Act to make it 
an offence to authorise or publish an advertisement purporting to be a statement 
of fact when the statement is inaccurate and misleading to a material extent.  

 

 

Senator Bob Brown 
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1A Senator Steve Hutchins 

2A Australian Democrats 

3A Australian Electoral Commission 

 

Also see submissions from the Inquiry into the 2007 Federal Elections: 

56 Australian Democrats 

64 The Greens NSW 

99 Lindsay Federal Electorate Council, Australian Labor Party 

106  Mr William Bowe 

159 Australian Labor Party, National Secretariat 

169 Australian Electoral Commission 

169.6 Australian Electoral Commission 
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Appendix B – Public Hearings 

Wednesday 14 October 2009 – Sydney [Transcript 1 - T1] 

Australian Electoral Commission 

 Mr Paul Pirani, Chief Legal Officer 

Australian Labor Party NSW Branch 

 Mr Luke Foley, Assistant General Secretary 

Lindsay Federal Electoral Council of the Australian Labor Party 

 Mr John Thain, President 

Individuals 

 Senator Steve Hutchins, Senator for NSW (ALP) 

 

Tuesday 17 November 2009 – Canberra [Transcript 2 - T2] 

Attorney-General's Department 

 Ms Catherine Barker, Acting Senior Policy Officer, 
Criminal Law Reform Section 

 Ms Sarah Chidgey, Assistant Secretary, Criminal Law and 
Law Enforcement Branch 

Australian Electoral Commission 

 Mr Paul Pirani, Chief Legal Officer 
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Appendix D – Mr Gary Clark Court 
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Appendix E – Mr Jeff Egan Court Judgement 
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Appendix F – Mr Gary Clark letter of apology 
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Appendix G – Mr Greg Chijoff letter of 
apology 

 

 



 





 



 

H 
Appendix H – Section 328 CEA 

328  Printing and publication of electoral advertisements, notices etc. 

 (1) A person shall not print, publish or distribute or cause, permit or authorize to be 
printed, published or distributed, an electoral advertisement, handbill, pamphlet, poster 
or notice unless: 

 (a) the name and address of the person who authorized the advertisement, handbill, 
pamphlet, poster or notice appears at the end thereof; and 

 (b) in the case of an electoral advertisement, handbill, pamphlet, poster or notice 
that is printed otherwise than in a newspaper—the name and place of business of 
the printer appears at the end thereof. 

 (1A) A person must not produce, publish or distribute or cause, permit or authorise to be 
produced, published or distributed an electoral video recording unless the name and 
address of the person who authorised the video recording appears at the end of it. 

 (1AB) Subject to subsection (1AC), a person must not print, publish or distribute or cause, 
permit or authorise to be printed, published or distributed an electoral advertisement 
that takes up the whole or part of each of 2 opposing pages of a newspaper unless, in 
addition to fulfilling the requirement under paragraph (1)(a) that the name and address 
of the person who authorised the electoral advertisement appear at the end of it, such 
name and address also appears on the other page, or the part of the other page, taken 
up by the electoral advertisement. 

 (1AC) Subsection (1AB) does not apply to an advertisement of the kind referred to in that 
subsection: 

 (a) that is contained within: 
 (i) a broken or unbroken border; or 
 (ii) broken or unbroken lines extending across, or partly across, the top and 

bottom of the advertisement; or 
 (iii) a broken or unbroken line extending along, or partly along, each side of the 

advertisement; or 
 (b) that is printed so that to read one or more lines of the text of the advertisement it 

is necessary to read across both pages. 

 (2) A person who contravenes subsection (1), (1A) or (1AB) is guilty of an offence 
punishable on conviction: 

 (a) if the offender is a natural person—by a fine not exceeding $1,000; or 
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 (b) if the offender is a body corporate—by a fine not exceeding $5,000. 

 (3) Subsection (1) does not apply in relation to: 
 (a) T-shirt, lapel button, lapel badge, pen, pencil or balloon; or 
 (b) business or visiting cards that promote the candidacy of any person in an 

election for the Parliament; or 
 (c) letters and cards: 
 (i) that bear the name and address of the sender; and 
 (ii) that do not contain a representation or purported representation of a 

ballot-paper for use in an election for the Parliament; or 
 (d) an article included in a prescribed class of articles. 

 (4) Nothing in paragraph (3)(a), (b) or (c) is taken, by implication, to limit the generality 
of regulations that may be made by virtue of paragraph (3)(d). 

 (5) In this section: 

address of a person means an address, including a full street address and suburb or 
locality, at which the person can usually be contacted during the day. It does not 
include a post office box. 

electoral advertisement, handbill, pamphlet, poster or notice means an 
advertisement, handbill, pamphlet, poster or notice that contains electoral matter, but 
does not include an advertisement in a newspaper announcing the holding of a 
meeting. 

electoral video recording means a video recording that contains electoral matter. 
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Polling Place Offences

Introduction
1.	 Electoral Backgrounders are published by 

the Australian Electoral Commission (AEC) to 
provide a basic introduction to electoral law, 
policy and procedures for the information and 
guidance of all interested parties.

2.	 The AEC administers the conduct of federal 
elections under the provisions of the 
Commonwealth Electoral Act 1918 (the Act). 

3.	 This Backgrounder provides introductory 
information in relation to offences under 	
the Act relevant to polling. More information 
on some of the offences discussed below, 
or on those not directly relevant to polling 
activities, is contained in other Electoral 
Backgrounders available from the AEC 
website www.aec.gov.au.

4.	 Readers should not rely on the information 	
in this document as a statement of how 
the law will apply in any particular case. 
Accordingly, if you are in doubt about 

the interpretation of the law in particular 
circumstances you should seek your own 
independent legal advice.

5.	 The information in this Backgrounder is set 
out under the following headings
•	 Compulsory voting
•	 Influencing the votes of hospital patients 

or residents of nursing homes
•	 Bribery
•	 Interference with political liberty
•	 Printing and publication of electoral 

handbills, pamphlets or posters
•	 Misleading or deceptive publications
•	 Depiction of certain electoral matter
•	 General offences in relation to 	

ballot papers
•	 Canvassing near polling booths
•	 Displaying badges or emblems 	

of candidates in polling booths

Electoral Backgrounders are published for the general information of AEC staff and people interested in electoral issues. Electoral 
Backgrounders present and analyse the issues on various topics, but do not promote a particular position or represent legal advice, and 
should not be relied upon as such. Anyone requiring legal advice should consult their own legal advisers.

LECTORAL
backgrounder No. 20 E

Please note: This update replaces  
Electoral Backgrounder No. 20 
published September 2004

2007 No. 20 published October 2007 	 ISSN 1440 – 8007

The Act, when describing offences uses different 
terms in different sections.  In this Backgrounder 
definitions for these various terms are:

(a)	 A ‘polling booth’ and a ‘polling place’ are both 
terms used to describe a location where polling 
takes place on election day.

(b)	 �The ‘person in charge’, ‘person in charge of 
premises’, ‘officer in charge’ and ‘presiding 
officer’ are all terms used to describe the 	

AEC official responsible for electoral activities 	
in particular locations.

(c)	 The ‘officer-in-charge’ of each polling place 	
is called the ‘presiding officer’ during 	
polling, from 8 am to 6 pm on election day. 	
From 6 pm, however, during the counting of 	
the votes (the scrutiny), this officer is called 	
the ‘assistant returning officer’.

www.aec.gov.au
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•	 Leaving how-to-vote cards in 	
polling booths

•	 Making false statements to voters 	
about enrolment

•	 Unlawfully marking ballot papers
•	 Disobeying lawful directions of the 	

person in charge of the premises
•	 Officers and scrutineers to observe 

secrecy
•	 Scrutineers influencing or 

communicating with voters in	
polling booths

•	 Possible repercussions for persons 	
who commit offences
•	 Removal from the premises
•	 Injunctions
•	 Prosecutions

•	 Conclusion 

6.	 The Act is available on the Attorney-	
General’s Commonwealth Law website at 	
www.comlaw.gov.au. Unless otherwise 
specified, all references to sections are 
to sections of the Act. Also please note, 
the words ‘voter’ and ‘elector’ are used 
interchangeably throughout this publication. 

Compulsory voting s. 245
7.	 An elector is guilty of an offence if the 	

elector fails to vote at an election unless 	
they have a valid and sufficient reason. 	
For more information on compulsory 
voting see Electoral Backgrounder No. 17, 
‘Compulsory Voting’.

8.	 A person found guilty of this offence may be 
fined up to $50.

Influencing the votes of hospital 
patients or residents of nursing 
homes s. 325A
9.	 A person who is the proprietor of, or an 

employee of the proprietor of, a hospital 	
or nursing home must not do anything with 
the intention of influencing the vote of a 
patient in, or resident at, the hospital or 
nursing home.

10.	A person found guilty of this offence may 	
be fined up to $1000 or imprisoned for 	
six months, or both.

Bribery s. 326
11.	A person must not ask for, receive or 

obtain any property or benefit of any kind 
for themselves or any other person on an 
understanding that any vote of the person 	
will be influenced or affected.

12.	A person found guilty of this offence may 
be fined up to $5000 or imprisoned for two 
years, or both.

Interference with political  
liberty s. 327
13.	A person must not hinder or interfere with the 

free exercise or performance, by any other 
person, of any political right or duty that is 
relevant to an election under the Act.

14.	A person found guilty of this offence may 	
be fined up to $1000 or imprisoned for 	
six months, or both.

Printing and publication of  
electoral handbills, pamphlets  
or posters s. 328
15.	A person must not print, publish or distribute 

a handbill, pamphlet or poster unless the 
name and address of the person who 
authorised the publication and the name 	
and place of business of the printer appears 
at the end. For more information on 
compulsory voting see Electoral Backgrounder 
No. 15, ‘Electoral Advertising’.

16.	These requirements do not apply in relation 
to T-shirts, lapel buttons, lapel badges, pens, 
pencils or balloons, and some types of cards.

17.	 A person found guilty of this offence may 	
be fined up to $1000. A body corporate 	
found guilty of this offence may be fined 	
up to $5000.

www.comlaw.gov.au
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Misleading or deceptive  
publications s. 329
18.	A person must not print, publish or distribute 

any matter or thing that is likely to mislead or 
deceive an elector in relation to the casting 	
of a vote in an election under the Act.

19.	A person found guilty of this offence may 	
be fined up to $1000 or imprisoned for up 	
to six months, or both. A body corporate 	
found guilty of this offence may be fined 	
up to $5000.

Depiction of certain electoral  
matter s. 334
20.	A person must not write, draw or depict any 

electoral matter directly on any roadway, 
footpath, building, vehicle, vessel, hoarding 	
or place.

21.	A person found guilty of this offence may be 
fined up to $1000.

General offences in relation to  
ballot papers s. 339
22.	Subsection 339(1) of the Act provides 

for a number of offences in relation to 
ballot papers.  These offences include 
impersonating any person with the 
intention of securing a ballot paper to 
which the impersonator is not entitled; and 
impersonating any person with the intention 
of voting in that person’s name.

23.	A person found guilty of one of these 	
offences may be imprisoned for six months.

24.	A person who votes more than once in the 
same election is guilty of an offence which 
carries a current penalty of $1100, while a 
person who intentionally votes more than 
once in the same election is guilty of an 
offence which carries a current penalty 	
of $6600 or imprisonment for 12 months, 	
or both.

25.	A person is guilty of an offence if the person 
defaces, mutilates, destroys or removes any 
notice, list or other document affixed by, or 
by the authority of, any Divisional Returning 
Officer (DRO).

26.	A person found guilty of this offence may be 
fined up to $500.

Canvassing near polling  
booths s. 340
Note: That where a building used as a polling 
booth is situated in grounds within an enclosure, 
those grounds (by notice) may be deemed by the 
DRO to be part of the polling booth.

27.	 If a person engages in any of the following 
activities within a polling booth, or within six 
metres of the entrance to a polling booth on 
election day, the person is guilty of an offence
•	 Canvassing for votes
•	 Soliciting the vote of any elector
•	 Inducing any elector not to vote for 	

any particular candidate
•	 Inducing any elector not to vote at 	

the election
•	 Exhibiting any notice or sign (other than 

an official notice) relating to an election.

28.	A person found guilty of these offences 	
may be fined up to $500. 

29.	If a person is engaging in any of the activities 
listed above and is using a loudspeaker, 
broadcasting equipment or other sound-
amplifier-type equipment, then if the activity 	
is audible within a polling booth or within 	
six metres from the entrance to the polling 
booth, the person is guilty of an offence.

30.	A person found guilty of this offence currently 
may be fined up to $550.

Displaying badges or emblems of 
candidates in polling booths s. 341
31.	On election day, no officer or scrutineer 	

is allowed to wear or display a badge or 
emblem of a candidate or political party 	
in a polling booth.

32.	A person found guilty of this offence may 	
be fined up to $1000.
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Leaving how-to-vote cards in polling 
booths s. 335
33.	Any person who exhibits or leaves a card or 

paper in a polling booth that has any direction 
or instruction about how an elector should 
vote, or about the method of casting a vote, 
will be committing an offence. 

34.	A person found guilty of this offence may be 
fined up to $500.

35.	This prohibition does not apply to:

•	 Official instructions, for example posters 
put up by the AEC to assist voters in 
voting formally (so that the vote is 
counted); and

•	 Cases where a person is appointed 	
by an elector to assist that elector to vote 
under the provisions in s. 234. Section 
234 provides that in cases where an 
elector has low vision, physical disability 
or literacy issues such that he or she is 
unable to vote without assistance, the 
elector may appoint another person to 
assist them in marking their ballot paper. 
If the elector does not appoint a person 
to assist them, the presiding officer of 
the polling place may do so. The elector 	
may indicate how the ballot paper is 	
to be marked by presenting a how-to-
vote card to the presiding officer. 	
This presentation of a how-to-vote 	
card does not contravene s. 335.

Making false statements to voters 
about enrolment s. 330
36.	A person commits an offence if, on election 

day, they knowingly make a statement to a 
voter, either orally or in writing, with respect 
to a voter’s enrolment and that statement is 
false or misleading in a material respect.

37.	 A person found guilty of this offence may 	
be fined up to $1000 or imprisoned for 	
six months, or both.

Unlawfully marking ballot  
papers s. 338
38.	If a person makes a mark or writes on a ballot 

paper of another elector (unless the person is 
expressly authorised by the Act), the person 
will be guilty of an offence.

39.	A person found guilty of this offence can 	
be fined up to $1000 or six months 
imprisonment, or both.

Disobeying lawful directions of  
the person in charge of polling 
premises s. 348
40.	The person in charge of a polling booth is the 

presiding officer or the substitute presiding 
officer. A person in charge of an early voting 
centre is the DRO or early voting officer.

41.	 In a polling booth or early voting centre, 
a person must not commit misconduct or 
disobey a lawful direction given by the person 
in charge of the premises.

42.	If a person is prosecuted and found guilty 	
of one of these offences, they may be fined 	
up to $500.

43.	A person must not enter or remain in a 
polling booth or early voting centre without 
the permission of the person in charge of 
the premises, with the exception of polling 
officials, scrutineers or electors who enter the 
polling booth for the purpose of voting, and 
should remain no longer than is reasonably 
necessary to do so.

44.	A person who does any of these things at a 
polling booth may be lawfully removed from 
the polling booth by a police officer or a 
person authorised by the person in charge 	
of the premises.

45.	If a person is prosecuted and found guilty 	
of this offence, they may be fined up 	
to $500.

Officers and scrutineers to observe 
secrecy s. 323
46.	Except in relation to Antarctic voting 

arrangements, an officer or scrutineer must 
not divulge or communicate any information 
with respect to the vote of an elector 
(acquired by him or her in the performance 
of functions under the Act) that is likely to 
enable the identification of the elector.

47.	 A person found guilty of this offence may 	
be fined up to $1000 or imprisoned for 	
six months, or both.
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Scrutineers influencing or 
communicating with voters  
in polling booths s. 218
48.	A scrutineer must not interfere with or 	

attempt to influence any voter within the 
polling booth, or communicate with any 
person in the polling booth except so far 
as it is necessary in the discharge of the 
scrutineer’s functions.

49.	The penalty prescribed for breaching this 
provision can be a fine of up to $1000 or 
imprisonment for six months, or both.

50.	The Act requires all scrutineers to wear 	
a badge identifying them as a scrutineer 	
whilst in the polling booth. The badges are 
supplied by the AEC.

51.	A scrutineer who breaches these 
requirements, commits misconduct or 	
fails to obey the lawful directions of the 	
presiding officer, may be removed from the 
polling booth by a member of the Australian 
Federal Police (AFP), the state or territory 
police force, or another person authorised by 
the presiding officer.

Possible repercussions for persons 
who commit offences
52.	If the AEC becomes aware that a person is 

breaching the provisions of the Act during 
polling, any or all of the following actions may 	
be taken.

Removal from the premises

53.	Section 348 provides that where a person 
commits misconduct in a polling booth, 
counting centre or a early voting centre, the 
person in charge of the premises may direct 
that person to leave the premises or have the 
person removed from the premises.

Injunctions

54.	Section 383 of the Act provides that the 
Federal Court may grant an injunction 	
to (amongst other things) prohibit a 	
person from engaging in conduct that 
constitutes a contravention of the law in 
relation to elections.

55.	The AEC and candidates in the election 
may make an application for an injunction 
to the Federal Court. If the AEC is informed 
or becomes aware that a person may have 

committed an offence, the AEC determines 
whether it is appropriate in the circumstances 
to apply for an injunction. The Federal Court is 
able to order injunctions at short notice on 	
election day.

56.	If an injunction is granted against a person, 
failure to comply with the injunction order may 
constitute contempt of court, for which the 
Federal Court can order arrest and detention.

Prosecutions

57.	 When the AEC becomes aware of a person 
engaging in activity that may constitute a 
breach of an offence provision, the AEC 	
may refer the matter to the AFP for 
investigation. The AFP may then refer the 
matter to the Commonwealth Director of 
Public Prosecutions for consideration, 
in accordance with the Commonwealth 
Prosecution Policy, as to whether a 
prosecution is initiated.

Conclusion
58.	Anyone with an interest in the laws on 

offences relating to polling, or their 
application in particular circumstances, 
should consult the exact provisions of the 	
Act and seek their own legal advice.

59.	The Commonwealth Electoral Act 1918 
is available on the Attorney-General’s 
Commonwealth Law website at 	
www.comlaw.gov.au. AEC parliamentary 
submissions relating to electoral law 	
can be accessed through the AEC 	
website at www.aec.gov.au.

60.	Anyone who believes that the law governing 
polling place offences should be changed 	
may make a submission to the Joint 	
Standing Committee on Electoral Matters 	
at Parliament House.

Endnotes

The Commonwealth Electoral Act 1918 can be purchased 
over the counter in major cities, or accessed through 	
any major public library, or the ComLaw website 	
www.comlaw.gov.au. For information about over the 
counter or mail order sales, ring CanPrint Information 
Services 1300 889 873. 

Further information in relation to compliance with 	
the Act is set out in the AEC’s Electoral Backgrounder 
publications which can be found on the AEC’s website 
at: http://www.aec.gov.au/About_AEC/Publications/
Backgrounders/index.htm. 

www.comlaw.gov.au
www.aec.gov.au
http://aec.gov.au/About_AEC/Publications/Backgrounders/index.htm
www.comlaw.gov.au
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AEC Publications
The AEC has available a number of publications for 
people interested in the electoral process including

•	 Electoral Pocketbook: a concise handbook 	
of electoral facts and statistics 

�•	 Electoral Boundaries Maps: maps showing the 
geographic boundaries of the 150 electoral 
divisions 

•	 Nominations Pamphlet: key facts for people 
considering standing for election

•	 Electoral Newsfile series: editions are 
produced on various electoral events

�•	 Candidate’s Handbook: a handbook to assist 
candidates standing for election to the Senate 
or House of Representatives 

�•	 Scrutineer’s Handbook: an information 
handbook for scrutineers at federal elections 
and referendums

�•	 Election Funding and Financial Disclosure 
Handbooks: handbooks of funding and 
disclosure requirements of candidates and 
political parties.

Copies of these and other publications are 
available from www.aec.gov.au, by phoning 	
13 23 26 or at AEC national, state, territory 	
and divisional offices.

Australian Electoral  
Commission Contacts
General Enquiries

Telephone: 13 23 26	
Email: info@aec.gov.au

Editor, Electoral Backgrounder
Cate Thompson
(02) 6271 4583

Media Liaison
Members of the media are asked to use the 	
Media Liaison contact numbers listed rather than 
the general enquiry number 13 23 26 which 
appears on AEC advertising.

Director 
Media and Communication Strategy Section
Phil Diak
(02) 6271 4415

Assistant Director
Media and Communication Strategy Section
Bernadette O’Meara
(02) 6271 4724

Authorised by Gail Urbanski, West Block, Queen Victoria Terrace, Parkes, ACT.

mailto:info@aec.gov.au
www.aec.gov.au
www.aec.gov.au


 

K 
Appendix K – AEC Proposed changes to 
penalty provisions 

Changes to penalty provisions as outlined by the Australian Electoral 
Commission in Submission 3A 
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Section 
Number 

Nature of the 
Offence 

Current 
Penalty 

Possible 
Change  

78 Improper 
influence of a 
member of a 
Redistribution 
Committee  

$2,000 or 
imprisonment 
for 12 months, 
or both 

 

91A(1) Prohibition on 
the improper 
use of 
information from 
the Roll 

100 penalty 
units 

 

91B(2) Prohibition on 
the disclosure of 
protected 
information from 
the Roll 

1,000 penalty 
units  

 

91B(3) Prohibition on 
the improper 
use of protected 
information from 
the Roll 

1,000 penalty 
units 

 

101(6) Failure to enrol 
to vote or to 
transfer 
enrolment when 
there is a 
change in the 
place of living  

1 penalty unit 
and a strict 
liability/absolute 
liability offence 
depending on 
type of 
enrolment claim 

 

103 Penalty on an 
officer 
neglecting to 
enrol claimants 

$1,000  

187(1) Breach of the 
duty of a 
witness to a 
postal vote 
application 

$500  

189B(2) Prohibition on 
the improper 
disclosure of 
information from 
the electronic 
list of postal 
vote applicants 

1,000 penalty 
units 

 

189B(3) Prohibition on 
the commercial 
use of 
information from 
the electronic 
list of postal 

1,000 penalty 
units 
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vote applicants 
195 Interference with 

a postal vote 
ballot paper 

$1,000  

196 Prohibition on 
any person 
other than an 
AEC officer 
opening a 
envelope 
containing a 
postal vote 
ballot paper 

$500 and strict 
liability 

 

197 Failure to post 
or deliver postal 
vote application 
or a postal vote 
ballot paper 

$1,000  

200DB(1) Offence for 
scrutineer 
interfering or 
influencing 
elector in pre-
poll voting office 

Imprisonment 
for 6 months 

 

200DB(2) Offence for 
scrutineer 
communicating 
with some else 
at pre-poll voting 
office where that 
communication 
is not necessary 
for the 
discharge of the 
functions of a 
scrutineer 

Imprisonment 
for 6 months 

 

200J Prohibition on 
any person 
other than an 
AEC officer 
opening a pre-
poll voting 
envelope 

$500 and strict 
liability 

 

200K Breach of 
obligations on 
person present 
when an elector 
signs a pre-poll 
certificate or 
marks a ballot 
paper 

$1,000   

218 Prohibition on 
scrutineers 

$1,000 or 
imprisonment 
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interfering or 
influencing 
electors within a 
polling booth  

for 6 months, or 
both 

245 Failure to vote 
without a valid 
and sufficient 
reason 

245(5) 
administrative 
penalty $20 
 
245(15) $50 
penalty imposed 
by court and a 
strict liability 
offence 
 
245(15C) $50 
penalty imposed 
by court for false 
or misleading 
information in 
response to a 
penalty notice 
for failure to 
vote   
  

 

271 Prohibition on 
officers marking 
ballot papers 
which would 
enable a voter 
to be identified 

$1,000  

315(1) and (1A) Failure to lodge 
donor returns, 
election returns 
and annual 
returns relating 
to election 
funding and 
disclosure 
matters  

$5,000 for agent 
of a political 
party and 
$1,000 for all 
others – strict 
liability offence 

120 penalty 
units 

315(2) and (2A) Lodging an 
incomplete 
return or failing 
to retain 
relevant records 

$1,000 and strict 
liability offence 

120 penalty 
units 

315(3) Lodging of a 
return by the 
agent of a 
political party 
that is false or 
misleading in a 
material 
particular.  

A fine not 
exceeding 
$10,000 

Imprisonment 
for 2 years or 
240 penalty 
units or both 

315(4) Lodging of a A fine not Imprisonment 



APPENDIX K – AEC PROPOSED CHANGES TO PENALTY PROVISIONS 99 

 

return by 
persons other 
than political 
party agent that 
is false or 
misleading in a 
material 
particular 

exceeding 
$5,000 

for 12 months or 
120 penalty 
units or both 

315(6A) Prohibition on 
persons 
providing false 
or misleading 
information in 
relation to a 
claim for 
election funding 

$1,000 Imprisonment 
for 2 years or 
240 penalty 
units or both  

315(7) Prohibition on 
persons 
providing false 
or misleading 
information in a 
person who is 
required to 
lodge a return 

$1,000 Imprisonment 
for 12 months or 
120 penalty 
units or both 

315(8) Additional daily 
penalty of $100 
for failing to 
lodge a return 
within the 
required period  

$100 per day 1 penalty unit 
per day 

315(10) Cap on the total 
penalty that may 
be imposed 

  

316(5), (5A) and 
(5B) 

Refusing or 
failing to comply 
with a notice 
from an 
authorized 
officer to 
produce 
information 
relating to an 
investigation 

$1,000 and strict 
liability offence 

Imprisonment 
for 12 months or 
60 penalty units 
or both 

316(6) Prohibition on 
persons 
providing false 
or misleading 
information in 
response to a 
notice 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Imprisonment 
for 12 months or 
60 penalty units 
or both 

323 Officers and 
scrutineers to 
observe secrecy 

$1,000 or 
imprisonment 
for 6 months, or 

Maximum 
penalty of 50 
penalty units or 
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in relation to the 
identification of 
electors who 
have voted 

both  imprisonment 
for 10 months or 
both 

324 Officers not to 
contravene a 
provision of the 
Act for which no 
other penalty 
applies or 
contravenes a 
direction given 
under the Act 

$1,000 Maximum 
penalty 50 
penalty units 

325(1) &(2) Officers not to 
influence the 
vote of another 
person 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

325A Proprietors and 
employees in 
hospitals and 
nursing homes 
not to influence 
the votes of 
patients and 
residents 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

326 (1) & (2) Bribery for votes 
and support 

$5,000 or 
imprisonment 
for 2 years, or 
both 

Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

327(1) Interference with 
any political 
right or duty 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

327(2) Discrimination 
against persons 
who have given 
donations to a 
political party or 
candidate 

Offender is a 
natural person - 
$5,000 or 
imprisonment 
for 2 years 
 
Offender is a 
body corporate - 
$20,000  

Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

328 Failure to 
include 
authorization 
details on 
printed electoral 

Offender is a 
natural person – 
a fine not 
exceeding 
$1,000 

Maximum 
penalty of 50 
penalty units for 
a natural person 
or a maximum 
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advertisements  
Offender is a 
body corporate 
– a fine not 
exceeding 
$5,000 

penalty of 250 
penalty units for 
a body 
corporate 

328A Failure to 
include 
authorization 
details on paid 
for electoral 
advertisements 
published on the 
Internet   

10 penalty units Maximum 
penalty of 50 
penalty units for 
a natural person 
or a maximum 
penalty of 250 
penalty units for 
a body 
corporate 

329 Prohibition on 
certain types of 
misleading or 
deceptive 
publications 
during the 
election period 

Offender is a 
natural person – 
a fine not 
exceeding 
$1,000 or 
imprisonment 
for a period not 
exceeding 6 
months or both 
 
Offender is a 
body corporate 
– a fine not 
exceeding 
$5,000 

Maximum 
penalty of 50 
penalty units for 
a natural person 
or a maximum 
penalty of 250 
penalty units for 
a body 
corporate 

330 Prohibition on 
making false or 
misleading  
statements 
about the 
enrolment of an 
elector on 
polling day 

$1,000 or 
imprisonment 
for a period not 
exceeding 6 
months or both 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

331(1) Failure to 
include the word 
“advertisement” 
as a headline for 
electoral 
advertisements 
in the print 
media 

5 penalty units Maximum 
penalty of 25 
penalty units 

331(2) Failure to 
include the word 
“advertisement” 
as a headline for 
electoral 
advertisements 
that take up 2 

$500 Maximum 
penalty of 25 
penalty units 
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opposing pages 
in the print 
media 

334(1) and (2A) Depiction of 
certain electoral 
matter directly 
on public 
property and 
locations 

$1,000 and a 
strict liability 
offence 

Maximum 
penalty of 25 
penalty units 
and a strict 
liability offence 

335 Leaving How to 
Vote material in 
a polling booth 

$500 Maximum 
penalty of 25 
penalty units 

336 Prohibition on 
making the 
signature of 
another person 
on an electoral 
paper 

$1,000 Maximum 
penalty of 50 
penalty units 

337(1) Falsely 
witnessing any 
electoral paper  

Imprisonment 
for 12 months 

Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

338 Unlawfully 
marking ballot 
papers 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

339(1) Other offences 
in relation to 
nomination 
papers and 
ballot papers 

Imprisonment 
for 6 months 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

339(1A) and 
(1B) 

Prohibition on a 
person voting 
more than once 
in an election 

10 penalty units 
and a strict 
liability offence 

Maximum 
penalty of 50 
penalty units 
and a strict 
liability offence 

339(1C) Prohibition on a 
person 
intentionally 
voting more 
than once in an 
election 

60 penalty units 
or imprisonment 
for 12 months, 
or both 

Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

339(2) Prohibition on 
any act that 
results in the 
defacement or 
destruction of a 
notice list or 

$500 Maximum 
penalty of 25 
penalty units 
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other document 
affixed under 
the authority of 
a DRO 

340(1) and (2) Prohibition on 
canvassing 
within 6 metres 
of a polling 
booth 

$500 Maximum 
penalty of 25 
penalty units 

341(1) and (2) Prohibition on 
officers and 
scrutineers 
wearing political 
badges or 
emblems in a 
polling booth 

$1,000 and a 
strict liability 
offence 

Maximum 
penalty of 50 
penalty units 
and a strict 
liability offence 

342 Breach of the 
duty of a 
witness to 
enrolment claim 

$1,000 Maximum 
penalty of 240 
penalty units or 
imprisonment 
for 4 years or 
both 

343 Breach of duty 
to forward 
claims for 
enrolment  to a 
DRO 

$1,000 and a 
strict liability 
offence 

Maximum 
penalty of 50 
penalty units 
and a strict 
liability offence 

345(3) Breach of duty 
on employers to 
allow an 
employee time 
off (of up to 2 
hours) for the 
purpose of 
voting  

Offender is a 
natural person – 
$500 
 
Offender is a 
body corporate 
– $2,500 

Maximum 
penalty of 50 
penalty units for 
a natural person 
or a maximum 
penalty of 250 
penalty units for 
a body 
corporate 

346(1) Prohibition on 
making or 
possessing any 
papers with the 
“official mark” 
that is used on 
ballot papers 
without lawful 
authority 

$1,000 Maximum 
penalty of 50 
penalty units  

347(1) Disorderly 
behaviour at any 
lawful public 
political 
meetings held in 
relation to the 
election of MPs 
during the 

$500 Maximum 
penalty of 25 
penalty units 
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election period 
347(4) Prohibition on a 

person who has 
been removed 
from a public 
political meeting 
for being 
disorderly 
returning to the 
meeting 

$1,000 or 
imprisonment 
for 6 months, or 
both 

Maximum 
penalty of 50 
penalty units or 
imprisonment 
for 10 months or 
both 

348(1) Prohibition on 
misconduct at a 
polling booth 

$500 Maximum 
penalty of 25 
penalty units 

351(1) Prohibition on 
the publication 
of certain 
unauthorised 
statements 
purporting to be 
made on behalf 
of candidates  

Offender is a 
natural person – 
$1,000 
 
Offender is a 
body corporate 
– $5,000 

Maximum 
penalty of 50 
penalty units for 
a natural person 
or a maximum 
penalty of 250 
penalty units for 
a body 
corporate 

384 Offence under 
section 315(3) 
and 326 are 
indictable 
offences which 
may be dealt 
with by a court 
of summary 
jurisdiction with 
decreased 
penalties 

315(3) – a fine 
not exceeding 
$5,000 
 
326 – a fine not 
exceeding 
$2,000 or 
imprisonment 
for a period not 
exceeding 12 
months or both 
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