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Schedule 3 to this Bill strengthens directors’ obligations to cause their
company to comply with its existing pay as you go (PAYG) withholding
and superannuation guarantee requirements. These amendments
reduce the scope for companies to engage in fraudulent phoenix
activity or escape liabilities and payments of employee entitlements

by:

e extending the director penalty regime to make directors
personally liable for their company’s unpaid superannuation
guarantee amounts;

« allowing the Commissioner of Taxation (Commissioner) to
commence proceedings to recover director penalties three
months after the company’s due day where the company debt
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remains unpaid and unreported after the three months passes,
without first issuing a director penalty notice; and

* in some instances making directors and their associates
liable to PAYG withholding non-compliance tax where the
company has failed to pay amounts withheld to the
Commissioner.

Date of effect : Broadly, these amendments will commence on the day
on which this Bill receives Royal Assent.

Proposal announced : These proposals were announced in the 2011-
12 Budget, confirming an election commitment of 8 August 2010.

Financial impact : The revenue impact of this measure is as follows:

Compliance cost impact : The compliance costs associated with this
measure are estimated to be a small increase in compliance activities
for certain directors and their associates. The costs, for the most part,
are for companies who would be actively seeking to avoid their tax
and superannuation obligations to gain an unfair competitive
advantage.

Regulation impact on business

Impact: This Schedule deters companies from engaging in fraudulent
phoenix activities and improves the regulatory environment for
businesses that comply with the tax law by paying PAYG withholding
to the Commissioner and superannuation guarantee for the benefit of
employees.

This is achieved by providing disincentives for companies and their
directors that do not comply with their tax law and employee
obligations.

Main points:

« These amendments are not expected to increase compliance costs
or operating costs for companies or company directors who are
already causing their company to comply with its existing tax or
superannuation obligations.
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* These amendments reduce the incentive for companies to engage in
fraudulent phoenix activities or to avoid payment of liabilities in order
to undercut other companies who are complying with their tax and
superannuation obligations.

« Expanding the director penalty regime to superannuation guarantee
improves the likelihood that employees receive the superannuation
contributions they are entitled to.
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The transfer of assets (such as the business) of a company (the
previous company) to a subsequent company in circumstances
where the previous company:

- was unable to pay its debts; and
- may have been conducted in a manner so as to deprive
unsecured creditors equal access to its assets; and

there is a connection between the management or shareholding of
the previous company and the subsequent company.
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... Some business operators try to use liquidation as a means of
avoiding their financial obligations, without risking their assets and
with the full intention of resuming business operations through a new
entity.

Like the mythical bird, the phoenix, these businesses rise from the
ashes and are 're-born' as new entities which essentially continue
running the same business.

‘Liabilities are 'parked' in the liquidated business and the underlying
business activity is resumed free of liabilities', he said.

"This type of tax evasion is the deliberate, systematic and sometimes
cyclical liquidation of related corporate trading entities and has the
potential to severely erode the revenue base and undermine business
and community confidence', Mr Konza said.

The arrangements will often involve a group in which each main
business function is operated through a separate entity, one of which
will supply workers to the entire group. This labour supply entity will
withhold taxes from workers, the proceeds of which will be siphoned
off and the entity declared insolvent and wound up without paying the
withheld amounts to the ATO - and without affecting the assets held
elsewhere in the group.

A new labour supply entity is then created, the workers are transferred
to it and the process is repeated.

These companies are easy to liquidate or wind up, as they normally
hold few, if any, assets.
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1. Where a corporation contravenes a statutory requirement, the corporation
should be held liable in the first instance.
2. Directors should not be liable for corporate fault as a matter of course or
by blanket imposition of liability across an entire Act.
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