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1. Introduction and scope of the submission
The Aboriginal Legal Service of Western Australia (Inc.) (ALSWA) prepared this submission
in response to the invitation from the Parliament of Australia, House of Representatives
Standing Committee on Aboriginal and Torres Strait Islander Affairs (the Committee) to
make submissions for its inquiry into the high level of involvement of Aboriginal and Torres
Strait Islander (Aboriginal)1 juveniles and young adults in the criminal justice system. The
inquiry was announced on 19 November 2009 after the Hon Jenny Macklin MP, Minister for
Families, Housing, Community Services and Indigenous Affairs requested the Committee to
inquire and report on this issue.
ALSWA notes that the Inquiry was announced shortly after the charging of a 12 year old
Aboriginal boy from Northam in relation to receiving a stolen Freddo Frog which received
national media attention. This case provides the Inquiry with an opportunity to examine the
ongoing and unacceptably high involvement of Aboriginal juveniles and young adults in the
criminal justice system and will be the focus of this submission.
Case study: Freddo Frog Charge
A 12 year-old Aboriginal boy faced the Children's Court in Northam on 16 November 2009 charged
with receiving a stolen Freddo Frog chocolate bar, allegedly stolen by his friend. The Freddp Frog
cost 70 cents. The boy has no prior convictions and faced a further charge involving the receipt of a
stolen novelty sign from another store, which read, 'Do not enter, genius at work.' The boy missed the
first court appearance due to a misunderstanding about court dates and was then apprehended by
police at 8.00am on a school day and taken into custody where he was imprisoned for several hours.
When the boy appeared before Justices of the Peace, after spending most of the day in the police
lock-up, he was released to bail with conditions that he remain at his home between the hours of 7pm
and 7am and that he not attend the central business district of Northam except in the company of his
mother or older brother. The charges were eventually withdrawn and costs awarded to the boy,
despite police defending their actions as "technically correct". ALSWA maintained the charges were
scandalous and would not have occurred if the boy had come from a middle-class non-Aboriginal
family in Perth.3

The failure of police to divert Aboriginal juveniles and young adults from the criminal justice
system and other forms of over-policing practices are one of the main contributing factors to
their high involvement in the criminal justice system in Western Australia (WA). The Royal
Commission into Aboriginal Deaths in Custody (RCIADIC) highlighted the overrepresentation
of Aboriginal people in the criminal justice system as a contributing factor to the rate of
Aboriginal deaths in custody in 1991.4 Almost 20 years later the system is still failing, with
Aboriginal juveniles being 29 times more likely to be in detention than non-Aboriginal
juveniles.5 WA has the highest rate of detention for Aboriginal children in Australia, with
close to 75% of juveniles in custody being Aboriginal.

1
ALSWA refers to Aboriginal peoples and Torres Strait Islander peoples as Aboriginal peoples in this
submission.
2
F. Farouque, 'Stolen Freddo: boy, 12, charged', The Age, November 16, 2009
http://wwwiheage.com.au/natigoal/stokjn-freddo4)ov-12-charqed-20091115-igecJitml
3
TheAustraiian/Frelj&^
2009,
http://www.theaustralian.com.aU/news/nation/freddo4roq-charqes-withdrawn/storv-eMrfl6.nf:l225802145515
:r
RCJOAC^Commonwealth of Australia, 1991, cited in L. Snowball, 'Juvenile Diversion and Indigenous
Offenders: a study examining juvenile offenders in Western Australia, South Australia and New South Wales,'
Criminology Research Council, January 2008, p 3.
5
Australian Institute of Health and Welfare (AIHW), 'Juvenile Justice in Australia 2007-2008,' Juvenile Justice
Series No 5, November 2009, Canberra, at p 4.
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ALSWA welcomes the opportunity to comment on this issue, however notes that it has been
the subject of a previous submission by ALSWA.6 A copy of ALSWA's submission on The
Overrepresentation of Young Aboriginal people in the Western Australian Juvenile Justice
System' is enclosed as Annexure 1. ALSWA hopes the current inquiry will lead to concrete
measures and timeframes to tackle the problems in the system and improve the situation of
Aboriginal juveniles and young adults in Western Australia.
This submission will outline the role of ALSWA and then briefly mention the historical context
surrounding the disparities and intergenerational poverty experienced by many Aboriginal
people in contemporary society. It will then provide a snapshot of the current
overrepresentation of Aboriginal young people and young adults in the criminal justice
system in WA and highlight how;
(a)
(b)
(c)
(d)

over-policing and poor utilisation of diversionary schemes by police,
absence of crisis care accommodation, bail hostels and rehabilitation
programs,
limited access to legal advice, and
mandatory sentencing and other punitive laws,

are major causes of the high involvement Aboriginal juveniles and young adults in the
Western Australian criminal justice system.
ALSWA will finally refer to Australia's obligations and other relevant principles of
international human rights law as a useful framework for the treatment of Aboriginal young
people and young adults. This submission will then conclude that the empowerment of
Aboriginal people through greater protection and promotion of human rights, support for
programs that develop greater self-esteem and cultural identity, combined with increased
funding for Aboriginal and Torres Strait Islander Legal Services (ATSILS) and other
Aboriginal service providers to work collaboratively to divert young Aboriginal people from
the system and into supportive, culturally appropriate programs will be the most effective
way to improve the wellbeing of young Aboriginal people and reduce their high involvement
in the criminal justice system.

2. About ALSWA
ALSWA is a community based organisation that was established in 1973. ALSWA provides
legal advice and representation to Aboriginal peoples in a wide range of practice areas
including criminal law, civil law, family law as well as human rights law and policy. Its
services are available throughout WA via 17 regional and remote offices and one head office
in Perth.
ALSWA is a representative body with 16 executive officers7 elected by Aboriginal peoples
from their local regions to speak for them on law and justice issues.
ALSWA is a legal service provider solely for Aboriginal peoples living in WA and makes
submissions on that basis.
Submissions are prepared by ALSWA in consultation with the Chief Executive Officer,
Director of Legal Services, Executive Officer, Lawyers and Court Officers. All Court Officers
are Aboriginal people and represent Aboriginal people in the Magistrates Courts and the
Children's Court under section 48 of the Aboriginal Affairs Planning Authority Act 1972 (WA).
6

ALSWA Submission: The Overrepresentation of Young Aboriginal people in the Western Australian Juvenile
Justice System, January 2008.
7
There are two Executive Officers for each of the former 8 ATSIC regions (Metropolitan, Central Desert Region,
Murchison/Gascoyne Region, Southern Region, Pilbara Region, Goldfields Region, West Kimberley Region and
East Kimberley Region). They are elected by Aboriginal peoples every three years.
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Each regional office also has a Court Officer who provides an understanding of local issues.
In more remote areas, Court Officers are often the only local permanent legal service dealing
with all aspects of the legal system.

3. Historical context
Aboriginal people in WA have been disproportionately and detrimentally affected by
government policies since colonisation through many acts and omissions including
dispossession of traditional lands, lack of citizenship, economic and social marginalisation,
limited access to services, protection and assimilation policies.
ALSWA prepared a report in 1995 entitled 'Telling Our Story' as the first public research
report that examined the effect of government policies that saw thousands of Aboriginal
children removed from their families and reared in missions, orphanages, reserves and
foster homes. ALSWA used Telling Our Story' as the basis for a submission in 1996 called
'After the Removal', to the National Inquiry into Separation of Aboriginal and Torres Strait
Islander Children from their Families. It was made on behalf of the 710 Aboriginal clients
who provided personal histories of their removal, or the removal of members of their families.
ALSWA's submission included, in addition to those histories, an historical framework,
empirical analysis of the effects of removal, and a discussion on reparation and legal issues.
'After the Removal' also included chapters on housing, health, aged care, education, local
government, over-representation of adult Aboriginal people within the criminal justice
system, child welfare and juvenile justice.
The submission made 166 recommendations on how governments could address the
wrongs of the past, provide justice, and improve the socio-economic and cultural conditions
of Aboriginal people today. Many of these recommendations are yet to be implemented.
ALSWA urges the Committee and Minister to revisit these reports to better understand the
historical framework and lasting impact of previous government policies on Aboriginal
people.
The detailed report and submission are available for download at:
http://www.als.org.au/Publications/index.html
The impact of these previous policies is still felt by Aboriginal people in contemporary
society. Young Aboriginal people and young adults often become victims of disadvantaged
and dysfunctional family backgrounds. Young Aboriginal people and young adults are then
more likely to be on the streets, interacting with police, and in turn become absorbed in a
system that is ill-equipped to assist them.8

4. The main causes of high involvement with the criminal justice
system
Snapshot of the high involvement of Aboriginal juveniles and young adults with the
criminal justice system9
Aboriginal people comprise approximately 80% of young people in juvenile detention in WA.10
Significantly, the imprisonment rate of young Aboriginal females increased from 9% in 2000 to 17% in
2001. 11
Peter Collins, ALSWA, Select Committee on Regional and Remote Indigenous Communities Hansard, 26
August 2009, Commonwealth of Australia.
9
ALSWA Submission: The Overrepresentation of Young Aboriginal people in the Western Australian Juvenile
Justice System, January 2008.

Aboriginal young people are disproportionately refused bail and remanded in custody prior to
sentencing. In 2004/05, the total number of receptions into juvenile detention was 1406. Ninety five
percent (1338) of these were formally detained in custody without conviction.12 Recent statistics from
the Rangeview juvenile remand centre shows that the number of remand admissions has increased
exponentially to outnumber sentenced admissions.13 There is a marked difference in the trend for
Aboriginal and non-Aboriginal young people. Aboriginal remand numbers show an upward trend
whereas for non-Aboriginal youth there is a downward trend.
The Commonwealth Government Report on overcoming Indigenous disadvantage identified WA in
2003 as having by far the worst record in the country for the detention of Aboriginal young peoples in
comparison to non-Aboriginal youth.14
As at 17 December 2009, 74.8% of the juvenile custodial population were Aboriginal, and 40.8% of
adult prison population were Aboriginal. 5 In addition, 44.5% of juveniles in custody were remand
prisoners (as opposed to sentenced prisoners) compared to 14.0% of adults.
More detailed information can be found in numerous other State and Commonwealth Government
reports.16
The Young Offenders Act 1994 (WA) provides several options for police when dealing with a
young person who is reasonably believed to have committed or to have been about to
commit an offence. These options are:
1.
2.

3.
4.

Giving a caution
Referring the matter to the Juvenile Justice Team (which involves the young
offender, their parents and the victim sitting down face to face talking things through
and agreeing on a penalty17)
Charging the person without taking the person into custody, and
Apprehension and release to bail or detention in custody.

ALSWA's submission to the Auditor-General in 2008 on "the Overrepresentation of Young
Aboriginal people in the Western Australian Juvenile Justice System" (the 2008 Submission)
(see Annexure 1) examined the way in which police fail to effectively utilise the options
contained in the Young Offenders Act 1994 (WA) and other justice issues that ALSWA
identified as central to the increasing numbers of young Aboriginal peoples being remanded
in custody and included a total of 26 recommendations.
ALSWA's submission was the
catalyst for an inquiry by the Auditor-General into WA's juvenile justice system.

10

The Hon Dennis Mahony AO QC Special Inquirer, Inquiry into the Management of Offenders in Custody and in
the Community, Perth: State Law Publisher (2005) p 341.
11
Mahony, above n10, p 284
12
Mahony, above n10, p 341
13
Western Australia, Department of Corrective Services, Review of Remand admissions to Rangeview Remand
Centre, (November 2006), Ch.3
14
Australia. Productivity Commission, Overcoming Indigenous Disadvantage 2003 Report <
http://www.pc.qov.au/qsp/reports/indiqenous/keyindicators2003/> key indicator 3.12 (26 October 2007)
^Government of WA, Department of Corrective Services, Weekly Offender Statistics as at 17 December 2009,
http://www.correctiveservices.wa.goy.au/ files/Prison%20Count/cnt091217.pdf
TC
For exampleTAuditorGenerars Report, 'Performance Examination, The Juvenile Justice System: Dealing with
Young People under the Young Offenders Act 1994,' June 2008, WA Report No 4; Senate Select Committee on
Regional and Remote Indigenous Communities, Third Report 2009, Commonwealth of Australia, Canberra, see
chapter 4; J Fernandez et al, 'Police Arrests and Juvenile Cautions WA 2006,' Statistical Report Series No.
2/2009, Crime Research Centre, UWA; A. Ferrante et al, 'Pathways through Justice: A Statistical Analysis of
Offender Contact with the WA Juvenile Justice System Final Report,' July 2004, Crime Research Centre, UWA;
Australian Government Australian Institute of Health and Welfare, 'Juvenile Justice in Australia 2007-2008',
Juvenile Justice Series Number 5, November 2009, Canberra: Cat. No. JUV 5.; K. Richards, 'Juveniles' contact
with the criminal justice system in Australia,' Monitoring Reports 07, Australian Institute of Criminology.
17
Government of WA, Department of Corrective Services, Juvenile Justice Teams,
http://www.correctiveservices.wa.qov.au/J/iuviussystems.aspx?uid=4750-2726-1391-6826 accessed 30/11/09.
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A key finding of the Auditor-General's inquiry was the noticeable decline in the issuing of
cautions and referrals to the Juvenile Justice Team by police. The Auditor-General made
various recommendations to improve the system. The responses from relevant agencies
although generally supportive of the report, were primarily concerned with the "significant
resource implications" of the recommendations. However disappointingly the police failed to
acknowledge any responsibility and asserted the firm view "that [other] agencies need to
take a leading and decisive role."18 There has been no follow-up to the Auditor-General's
report,19 nor has there been significant implementation of its major recommendations.20
ALSWA notes the current inquiry focuses only on Aboriginal juveniles and young adults,
rather than Aboriginal people in general. ALSWA acknowledges the special place of children
and young people in society and the importance of addressing the issues they face to secure
their well being now and into the future. However the ongoing overrepresentation of all
Aboriginal people in the criminal justice system cannot be ignored and requires urgent
reform. Many of the causes and issues raised in this submission also apply to the high
involvement of Aboriginal people in the criminal justice system in general, and ALSWA
suggests this be a consideration of the current inquiry.

4.1

Over-policing and poor utilisation of diversionary schemes by
police

The case involving the 12 year old aboriginal boy and the stolen freddo frog is a current
example of the entrenched over-policing and the over use of arrest powers by police of
young Aboriginal people in WA. A previous inquiry into the Management of Offenders in
Custody and in the Community found that:
"Arrest rates have continually increased over the last 13 years for Indigenous
persons, particularly females, yet they have remained relatively steady for
non-Indigenous persons. In 2003, Indigenous persons were arrested at
almost 12 times the rate of non-Indigenous persons. Indigenous youth in the
10-14 year age group were 29 times more likely to be arrested."21
The Auditor-General22 found a steady decline in the rate of police directing Aboriginal
juveniles away from court in WA over the last five years. Aboriginal young people received
only 28% of all cautions issued by police but represented 80% of the total population in
juvenile detention. Also, 80% of non-Aboriginal young people were diverted whereas only
55% of young Aboriginal people were diverted.23
The Auditor-General reported that police have been referring fewer young people to Juvenile
Justice Teams, and granting fewer young people bail. Further, the Auditor-General found
that police spent unnecessary time and cost transporting young people from regional areas
who had been refused police bail.
ALSWA recently expressed its concerns at the hearings of the Senate Select Committee on
Regional and Remote Indigenous Communities, stating, "Aboriginal people get charged with
any number of minor offences, which brings them into contact with the system and,
invariably leads to increased imprisonment rates."24
18

Auditor General's Report, June 2008, above n18, at p 18.
Public Accounts Committee, Review of the Reports of the Auditor General 2007-2008, Report No 1 in the 38th
Parliament of WA, Legislative Assembly, March 2009.
20
ABC News, 'Juvenile justice hampered in WA's north,' 15 October 2009,
http://www.abc.net.au./news/stories./2009/10/15/2714767.htm accessed 7 December 2009.
2T
IMIahoneylReportI above n10, p282 at 9A0.
22
Auditor General's Report, 2008, above n18, at p 5.
23
Mahony, a b o v e n410, p 3 4 1
24
Peter Collins, A L S W A , Select Committee on Regional and Remote Indigenous Communities Hansard, 2 6
A u g u s t 2 0 0 9 , C o m m o n w e a l t h of Australia.
19

