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Superannuation Legislation Amendment (Choice of Superannuation
Funds) Bill 2005

Date Introduced: 26 May 2005

House: House of Representatives

Portfolio: Treasury

Commencement: Royal Assent or 1 July 2005, depending on the section.

Purpose

This Bill gives effect to announcements made by the Government during 2005 of
measures to ease the administrative burden for business and employees in complying with
the requirements of the Choice of Fund regime.

The Superannuation Legislation Amendment (Choice of Superannuation Funds) Bill 2005
(the Bill) amends the:

«  Small Superannuation Accounts Act 1995

«  Superannuation Guarantee (Administration) Act 1992

«  Superannuation Industry (Supervision) Act 1993, and

«  Retirement Savings Account Act 1997.

This Bill also closes the ‘Superannuation Holding Accounts Special Account’ to new
employer deposits from 1 July 2006.

Background
General Background

Since 1996 the Government has campaigned to give most employees the right to choose
which superannuation fund receives the Superannuation Guarantee contributions made on
their behalf by their employers. This policy was implemented by the Superannuation
Legislation Amendment (Choice of Superannuation Funds) Act 2004 (which received
Royal Assent on 30 June 2004). The Choice of Funds regime commences on 1 July 2005.

The Choice Regime

Under the Choice regime most employees may:
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- only using the specified form, select an ‘eligible choice’ superannuation fund to receive
Superannuation Guarantee (SG) contributions made on their behalf

— the definition of ‘eligible choice fund’ is quite broad and encompasses most
complying superannuation funds

- again, only using the specified form, change their nominated fund at the end of every
12 month period. If the employer agrees, they may nominate a new fund at less than 12
month periods.

If the employee is satisfied with the employers ‘default fund’ they may decline the
opportunity to choose a fund. If they do not at first choose a fund — they may do so at any
later time.

An employer must give there employees (except those who are specifically exempt from
the Choice regime — see below) the specified form to use when choosing a fund.

If the employee does not nominate a fund, the employer must choose an eligible choice
fund (i.e. a default fund) to receive their SG payments. In most cases this will probably be
the employer’s current fund.

Under Section 32D of the Superannuation Guarantee (Administration) Act 1992 (SG Act)
the ‘Superannuation Holding Accounts Special Account’, administered by the Australian
Tax Office, cannot be an eligible choice fund for the purposes of the Choice Regime.

Choice Penalties

Penalties apply to the employer if they fail to meet the Choice regime’s requirements.
However, these penalties are low, for example the maximum penalty is $500 per
employee, per notice period. The Commission for Taxation can reduce the penalty,
including to nil. Actions that may lead to a penalty can be:

- failure to provide the specified form within the required period, or

- making SG payments on behalf of an employee to a fund that is not that employee’s
chosen fund.

Exclusions from the Choice Regime

Generally, contributions made to the following funds are taken as being conformity with
the Choice regime:

- commonwealth Government defined benefit funds

. certain private sector defined benefit funds'

- funds specified in State industrial awards

- funds specified in certain Victorian agreements
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+ funds prescribed in Commonwealth, State or Territory legislation, and
. funds specified under an Australian Work Place Agreement or Certified Agreement.”

This means that employees, who have contributions made on their behalf to such funds
will not be offered the specified choice form and will not be able to choose a fund to
receive SG contributions made on their behalf.

Basis of policy commitment

These measures contained within this Bill were announced in the Minister for Revenue
and Assistant Treasurer’s Press Release No. 003 of 19 January 2005 and Press Release
No. 016 of 14 March 2005, following widespread consultation with business, the
superannuation industry and consumer groups.’

Position of significant interest groups/press commentary
There has been little public reaction to these particular changes to the Choice regime.
Pros and cons

The proposed changes will streamline the introduction of the Choice regime from 1 July
2005. There are advantages and disadvantages to particular measures. These will be
discussed in the Main Provisions section below.

ALP/Australian Democrat/Greens policy position/commitments

The opposition has not made any comments on these particular measures to date.

Main Provisions
SHASA

Item 1 of Schedule 1 amends the Small Superannuation Accounts Act 1995 to effectively
close the ‘Superannuation Holding Accounts Special Account (SHASA)’, administered by
the Australian Tax Office (ATO), to new deposits from 1 July 2006.

What is SHASA?

SHASA acts as a place where SG contributions, that cannot be made to an employee’s
fund, may be paid by an employer in satisfaction of that employer’s obligation under the
Superannuation Guarantee regime. For example, a person may work, say as a fruit picker,
and suddenly leave that employer without providing a forwarding address or details of
where to pay their SG entitlements. In these circumstances an employer could pay the
employee’s SG entitlements into SHASA.
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SHASA pays no interest, and does not charge any fees. The ATO is required to try and
make regular efforts to contact individuals with monies in SHASA and arrange for these
monies to be transferred into superannuation funds that pay a rate of return (and also
charge a fee).

Why Close SHASA?

In his Second Reading Speech the Minister for Revenue and Assistant Treasurer noted
that:

The Superannuation Holding Account Special Account was originally established to
receive small superannuation amounts from employers who cannot find a
superannuation fund. This facility is no longer needed, as Retirement Savings
Accounts (RSAs) offer similar low-cost benefits for employers.*

What are RSAs?

Retirement Savings Accounts are superannuation accounts operated by banks and other
financial institutions. They may be thought of as bank accounts that operate within the
superannuation environment.

Are RSAs low cost?

It is not clear that RSAs are low cost accounts. In the year to 30 June 2004 the reported
total expenses of RSAs were about 2.3 per cent of assets under management This is high
compared with an average fees and expenses of about 1.29 per cent of assets under
management across the entire superannuation industry in the same year.” Further, exit fees
may also apply.°®

Such fees would be acceptable if the investment performance of RSA was high. As at 11
March 2005 stated rates of return on the Commonwealth Bank’s RSA were between 2.95
and 5 per cent per annum, depending on the balance in the account.” Generally, these rates
of return are far less than those achieved by other investment entities in the superannuation
environment.

As amounts going into RSAs in these circumstances are likely to be comparatively small it
is more than likely that the rate of return on such accounts will be towards the lower end
of this range.

Item 7 of Schedule 1 amends the SG Act to allow an account under section 8 of the Small
Superannuation Accounts Act 1995 to be an eligible choice fund for Choice regime
purposes, but only before 1 July 2006.
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Employer Charging Fees for Choice

Item 6 of Schedule 1 specifies that if an employer imposes a direct cost or charge on the
employee as a consequence of having to contribute to the employees chosen fund — then
that contribution is taken not to satisfy the requirements of the Choice regime.

As previously noted, the penalty for not meeting the Choice regime’s requirements is
capped at $500 per employee per notice period. The Commissioner for Taxation has the
option of reducing this penalty by any appropriate amount, including to nil.* Under section
21 of the SG Act the Commissioner must make available, on the internet, guidelines
governing the reduction of penalties under the Choice regime.” Whether these penalties are
effective in deterring such behaviour remains to be seen.

Choosing a Fund Before 1 July 2005

Item 9 of Schedule 1 amends the SG Act to allow any fund chosen in conformity with the
Choice regime before 1 July 2005 to be that employee’s chosen fund from 1 July 2005, or
two months after the choice was made, whichever occurs later.

This allows employees who commenced work with an employer before 1 July 2005 to
choose a fund. They do not have to be offered the choice of fund after 1 July 2005 (see
Item 11 Schedule 1, proposed new section 32NA(3) in the SG Act). Nothing in this Bill,
or the other provisions of the Choice regime, prevents such employees from making
another choice of fund after 12 months have elapsed.

Giving Additional Choice Forms

Item 10 of Schedule 1 simply allows the employer to give the employee a new Choice
form if, after they had given the first form, discover they cannot in fact contribute to the
default fund specified on the first choice form.

The updated choice form must be given within 28 days of an employer first becoming
aware that they cannot contribute to the default fund specified on the first choice form.

Exclusion from the Choice regime

As noted above, participation in the Choice regime is done via the filling out of the
prescribed Choice form. Under Section 32N of the SG Act an employer must give an
employee a Choice form:

« within 28 days from 1 July 2005
- within 28 days of an employee’s written request to do so

+ within 28 days of an employer becoming aware of an employee’s chosen fund ceasing
to be their chosen fund due to the employer’s inability to contribute to that fund or the
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fund ceasing to satisfy the requirements to be an ‘eligible choice fund’ under section
32D or the SG Act, and

- within 28 days of the employer changing the fund to which they are making
contributions on behalf of the employee.

The following amendments more precisely define circumstances where the prescribed
Choice form does not have to be provided. In the following comments the description of
the proposed amendments are indented and in bold text and the discussion of each
provision (if any) is in normal text.

Item 11 of Schedule 1 also amends the SG Act to clarify circumstances where a Choice
form need not be offered to:

to members an unfunded public sector superannuation scheme who are not
Commonwealth employees(where those Commonwealth employees are members
of the Commonwealth Superannuation Scheme (CSS) or Public Sector
Superannuation Scheme (PSS)) (proposed subsection 32NA(4) of the SG Act)

Under section 61 of the SG Act, an unfunded public sector scheme is a defined benefit
superannuation scheme in respect of which:

« no fund has been established, and

- all or some of the amounts that will be required for the payment of the benefits are not
paid into any fund established of the purposes of that scheme, or

- are not paid until the members become entitled to receive the benefits.

Effectively, this provision excludes members in unfunded state government
superannuation schemes from participating in the Choice regime.

Commonwealth employees who are not members of either the PSS or CSS will be offered
the Choice of superannuation fund from 1 July 2006, at the latest.

a person who ceases to be an employee before the end of the period for giving the
standard choice form to that employee (proposed subsection 32NA(5) of the SG
Act)

As noted above, the period for giving the Choice form to an employee is 28 days after
various events take place.

where it was a condition of employment that the employee choose a
superannuation fund, and they have not done so and the employer does not have
an arrangement to make SG payments into a superannuation fund on the behalf
of that employee (proposed subsection 32NA(6) of the SG Act)

where the employee is a member of the employer’s defined benefit fund, and that
fund is in surplus (proposed subsection 32NA(7) of the SG Act)

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have any official legal status. Other sources should be consulted to determine the subsequent official status of the Bill.



8 Superannuation Legislation Amendment (Choice of Superannuation Funds) Bill 2005

When a defined benefit fund'® is in surplus it has enough accumulated assets to pay all of
its expected liabilities. In these circumstances employers are often not making
contributions to such funds on behalf of there employees, as their superannuation
obligations have been satisfied. Subsection 20(2) of the SG Act defines when a defined
benefit fund is in surplus.

This provision prevents employees in these circumstances having additional
superannuation contributions made on their behalf to another fund.

where the employee is a member of an employer’s defined benefit fund and is
entitled to their maximum benefit from that fund (proposed subsection 32NA(8)
of the SG Act)

If a member of a defined benefit fund’s superannuation benefit will not increase other than
by:

« increases in salary

+ investment earnings

- indexation according to a price index, or

+ in other ways prescribed for the purposes of this paragraph.

then for Choice purposes they have achieved their maximum benefit (see subsection 20(3)

SG Act).

For example, a person who has been a member of the Commonwealth Superannuation
Scheme (CSS) for 40 years will not increase their benefits other than by an increase in
wages and/or investment earnings. Further time spent working for the Commonwealth will
not increase their benefits.

Again, this provision prevents the additional payment of superannuation contributions to
another superannuation fund in these circumstances.

where a defined benefit fund member was entitled to a benefit whether or not SG
contributions were made on their behalf to that defined benefit scheme.

This provision, again, prevents contributions being made on the behalf of an employee
when the employer is already funding their superannuation benefits through a defined
benefit arrangement. It prevents the potential double payment of superannuation benefits
by employers.

The above exclusions from providing a Choice form largely clarify the exclusions that
already existed in the SG Act.

ASIC to Enforce Particular Sections of the SIS Act

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have any official legal status. Other sources should be consulted to determine the subsequent official status of the Bill.



Superannuation Legislation Amendment (Choice of Superannuation Funds) Bill 2005 9

Items 12 to 14 of Schedule 1 amend the Superannuation Industry (Supervision) Act 1993
(SIS Act) so that the responsibility for enforcing section 68A of that Act rests with the
Australian Securities and Investments Commission (ASIC). Currently the Australian
Prudential Regulation Authority has responsibility for this particular section of the SIS
Act.

Section 68A of the SIS Act prohibits superannuation fund trustees from supplying goods
or services to an employer or other person on condition that one or more employees of that
person become members of that superannuation fund.'' ASIC has been quite active in the
prosecution of financial and securities offences.

Retirement Savings Account Act

Items 1 and 2 of Schedule 2 amend the Retirement Savings Account Act 1997. The
proposed changes allow for the supply of some goods and services to employers or others

allowed in regulations. These provisions are similar to those already existing in subsection
68A(4) of the SIS Act.

Concluding Comments

The response to the Choice regime is the most important issue currently facing the
superannuation industry.

The major issue arising from the proposed amendments is the use of RSAs. As previously
noted, generally small amounts will flow into RSAs as a result of the closure of SHASA.
If the rate of return of these accounts is only about 2.95 per cent, and the cost of operating
that account is 2.3 per cent a year, after inflation is considered, the value of these accounts
in real terms will decline over time.

The Government has also indicated that it would amend the Choice legislation to extend
the Choice regime to persons employed under State Industrial Awards from 1 July 2006."
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