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The purpose o f  th.e proposed l a w  i s  t o  aniend s,72 o f  
t h e  Cons t i t u t ion  s o  as t o  provide a maxim-tim r e t i - r i n g  age f o r  
J u s t i c e s  of t h e  High C o u r t  and of o t h e r  Federal C o u r t s o  

Sec t ion  72 provides  f o r  J u s t i c e s  o f  t h e  High Court 
and o f  o t h e r  couwts c r ea t ed  by t h e  Parliament -to be appointed by 
t h e  Gove3:nor-General i n  Council, It fur tkei .  provides tha-t; they 
a re  not  -to be removed except by t h e  Governor-General in Council, 
on an address  f r o m  both Houses o f  t h e  Parliament i n  t h e  Smie 
se s s ion ,  praying f o r  such removal on t h e  grou.nd. o f  proved 
misbehaviour or incapac i ty ,  A s  a r e s u l t  o f  i n t e r p r e t a t i o n  by 
t h e  High Court i n  ~ d ~ , ’  t h e  sec t ion  has  been seep. 
as r e q u i r i n g  tha-t every J u s t i c e  o f  t h e  High C o u r t  and o f  m y  

other  court  created by t h e  Parliamcn-t; be appointed for l i f e  
subjec t  only t o  t he  power o f  removal for proved misbehaviour or 
incapa.cj.ty as l a i d  d-own i n  t h e  sec t ion ,  

There has been a growing acceptance o f  t h e  view tha-t 
federal. judges, l i k e  t h e i r  counterpar t s  i n  the  S t a t e s ,  should be 
subjec t  t o  maxi.mum r e t i r i r - g  age, This  view w a s  endorsed by t h e  
Senate Standing Committee on Cons t i t u t iona l  aE.d Legal Af€airs in 
a r e p o r t  i n  October l a s t  y e a r ,  and by t h e  Hobal-t meeting o f  t h e  
Australian.  Cons t i t u t iona l  Convention, The p r o v i s i c r s  o f  t h e  
proposed l a w  accord with th.e recommendations of  both t h e s e  bodies, 

1. (1918)  25 C.L.R, 434, 



2, 

The first p a r a g r a p h  t o  be added t o  s ,72  p r o v i d e s  
for t h e  t e r m  of  app0intmen.t o f  a High C o u r t  J u s t i c e  t o  e x p i r e  
upon h i s  r e a c h i n g  t h e  age of' 700 There  i s  a p r o h i b i t i o n  upon 
appoin tment  o f  a p e r s o n  wh.0 has a t t a i n e d  t ha t  age, 

Pa rag raph  3 s e t s  a maximum age o f  70 f o r  J u s t i c e s  
o f  o t h e r  f e d e r a l  c o l l r t s e  However, p a r a g r a p h  4 g i v e s  the 
P a r l i a n e i i t  power t o  l e g i s l a - L e  f o r  a r e t i r i n g  age  below 70 
f o r  J u s t i c e s  of' f e d e r a l  co r : r t s  o t h e r  thm t k e  High C o G r t *  
The P a r l i a m e n t  may amend or repeal .  s u c h  a l a w  at any t i m e  but  
such  r e p e a l  or amendment w i l l  n o t  a f f e c t  t h e  t e rm o f  o€€-ice 
of' a J u s t i c e  a p p o i n t e d  b e f o r e  t h e  r e p e a l  or amenc1men.t. 

Pa rag raph  2 s p e l l s  ou t  t ha t  -the -term o f  a J u s t i c e  
o f  a f e d e r a l  c o u r t  o t k e r  t h a n  -the High C o u r t  i s  t o  e x p i r e  upon 
h i s  a t t a i n i n g  t h e  age  that  i s  t h e  i n a x i m w n  age f o r  tha t  c o u r t  
at -the t i m e  o f  h i s  appo in tmen t ,  It a l s o  p r o h i b i t s  appointment  
o f  anyone who has a l r e a d y  a t t a i n e d  -the m a x i m u m  age ,  

Pa rag raph  5 of  -the proposed l a w  makes i t  c l e a r  that 
J u s t i c e s  o f  t h e  High Cour t  or o t h e r  f e d e r a l  c o u r t s  may r e s i g n ,  
a poin-t  n o t  p r e v i o u s l y  c l e a r  on -the f a c e  o f  t h e  C o n s t i t u t i o n .  

Paragraph. 6 p r o v i d e s  tha-l. t h e  changes  made by -the 
C o n s t i t u t i o n  A l t e r a t i o n  (Re t i r emen t  o f  J u d g e s )  19'77 are not 
to a f f e c t  J u s t i c e s  a l r e a d y  a p p o i n t e d ;  t h a k  i s ,  p r e s e n t  J u s t i c e s  
a re  t o  c o n t i n u e  as l i f e  a p p o i n t e e s ,  FIowever, it i s  c l e a r  f r o m  
p a r a g r a p h  '7 that  a p r e s e n t  J u s t i c e  who a c c e p t s  appoin tment  t o  
aiio-l-her o f f i c e  o f  t h e  sa,me c c u r t  ha,ving a d i f f e r e n t  status or 
d e s i g n a t i o n  ( e , g ,  a Judge  who a c c e p t s  app0intmen.t as Chief  
J u s t i c e )  w i l l  t h e r e u p o n  becorm s u b j e c t  t o  t he  new r e t i r e m e n t  
p r o v i s i o n s ,  
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