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THE ANTICIPATION RULE

House practice to date, which is paralleled in other jurisdictions, seems to
make this unfeasible as a long-term proposition and it is not favoured.

Option 3, which is at the other extreme, has something to recommend it in
terms of ease of application and may well be achieved in the longer term.
However, a complete abandonment of the rules would remove the core
purposes of not pre-empting and influencing debate on substantive matters
still to be considered by the House and not wasting the time of the House
with the repetition of arguments that rightly should be made when the
substantive debate occurs.

I favour option 2 as it would see the retention of some provision, but would
accommodate the realities of evolving needs and demands on the House, in
particular by building on the distinction between the value of the rule in
respect of ordinary business, and in respect of the House, and issues such
as the same question rule - the arguments for an ability to prevent
anticipation are stronger in relation to motions and amendments, and to
debate, than in relation to questions. Further, by having an order to operate
for a limited time, the Committee could judge whether its suspension was
having a deleterious effect on Question Time or on the business of the
House; the impact of such a change could be monitored by the Committee
with a view to considering whether the rules could be modified further or
abandoned entirely in the longer term.

The characteristics of Question Time are unlike those of other proceedings:
it is the time when Ministers are under pressure to defend or explain their
actions; it is the time of greatest community and media attention. It is also a
time when all Members may [eel entitled to raise questions about the
broadest range of matters for which Ministers are responsible. In terms of
the assumed ultimate purposes of the anticipation rule references in
questions, and answers, could be permitted without compromising the
efficiency of the use of House time or without risking any notion of the same
question concept being jeopardised - technically Question Time is not a time
in which decisions are made, If the reality of the difference between
Question Time and other proceedings is accepted, then provisions akin to
current standing order 77 (but with an indication that they did not apply to
questions or answers) could be retained, and standing order 100(f) dropped.

[ believe that the operation of the House should take current realities into
account. By and large, Question Time is a time of heightened public and
media interest in the House, The nation's attention is focussed on Question
Time at least as much as on second reading debates of legislation, as a
general rule. It seems unrealistic, particularly from an accountability peint
of view, to expect that the House will refrain from consideration of major
issues that are freely discussed in the media, on the basis of a
parhamentary technicality of the anticipation rule.

Depending on its conclusions on the rules themselves, the committee may
also made recommendations as to the form any rules should take.
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Generally speaking, standing orders have the advantage of being clear,
concise and readily accessible. Their disadvantage is of course that, relative
to practice, they can reduce the ability to adapt easily to changing needs.
Matters dealt with only by practice, such as the sub judice convention, have
that facility, but at the price of less precision. In practical terms, matters
dealt with purely by practice can also place more responsibility on the
Chair, although statements of practice to be applied can be made in
advance - indeed, the committee itself, it is wished to follow the Canadian
model, could set down recommended criteria. On balance, if the rule is
retained [ would favour its retention in the standing orders. However, this
would be a matter for the Committee to decide in reviewing the impact of
any suspension of the rule.

I will of course be happy to assist the Committee further in any way it may
wish.

lan Harris
Clerk of the House
20 January 2005
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