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Dear Secretary,
Inquiry into the Commonwealth Procurement Framework

The Commission welcomes the opportunity to make comments to the Joint Select
Committee on Government Procurement in relation to the above inquiry.

Please note that this letter does not aim to address all the Terms of Reference for the
Inquiry. We primarily want to focus the References Committee’s attention on terms of
reference a. (the Commonwealth procurement framework) and c. the new clause
10.18.

Public procurement is a major component of the overall economy with consequences
for enjoyment of human rights."

The value of public procurement in Australia has doubled in less than ten years from
$26,361.8 million in 2007-8 to $56,912.3 million for the 2015-16 financial year.2 The
purchase of goods and services by the public sector therefore represents a significant
opportunity for the Australian Government to demonstrate adherence to its
international obligation to protect against human rights abuses.

In 2011, the United Nations Human Rights Council unanimously endorsed the United
Nations Guiding Principles on Business and Human Rights (UNGPs)3, now recognised
as a global standard on business and human rights. The UNGPs affirm the duty of
states to protect against human rights abuses by businesses; the responsibility of
businesses to respect human rights, and the right of victims to a remedy for any
business-related human rights abuses.

The UNGPs apply to government in its business operations and highlight the need to
take active steps to avoid involvement in human rights abuses through government’s
purchasing practices and contracting arrangements.*
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In recent years, there has been increased scrutiny of human rights breaches in
business supply chains. Government is not immune to such scrutiny.> Some of the
high-risk areas for human rights impacts in government procurement include cleaning
and construction contracts, procurement of IT goods, clothing/uniforms and
procurement via supply chains that employ workers on temporary visas.

A significant part of our work in investigation and conciliation of complaints involve
businesses in their role as an employer or as a service provider. In 2015-16, half the
complaints made against organisations were against private enterprises, which
illustrates some of the human rights challenges that the Australian government is
facing by procuring goods and services in the Australian business context.

International research on public procurement suggests the Australian regulatory
framework is insufficient to prevent human rights abuses from occurring in
Commonwealth procurement.® Current provisions of the Commonwealth Procurement
Rules do not explicitly refer to human rights nor provide guidance to ensure that all
relevant human rights are adequately considered.

There are a number of countries that have already incorporated human rights into their
procurement processes, including, but not limited to the United States’ of America and
the Netherlands.? It is expected that more countries will follow suit as part of their
national action plans on business and human rights.® A good example of public
procurement initiative focused on human rights is the Swedish county council’s two
year review of the human rights policies and due diligence of its IT contractor.®

We have recently commenced a similar process to review our own internal
procurement at the Commission with respect to human rights due diligence, however,
we are too early in the process to be able to share further information.

The Commission welcomes the new clause 10.18, which covers some of the relevant
human rights through the reference to “labour regulations”, “ethical employment
practices” and occupational health and safety”. However, the scope of this clause is
inadequate in terms of the human rights protected; further, it is limited in its application
in that it applies only to procurement over $80,000 (for non-corporate Commonwealth
entities), $400,000 (for prescribed Commonwealth entities) and $7.5 million for
procurement of construction services threshold.

Recommendations

1. That the Commonwealth Procurement Rules be assessed against, and aligned,
with the UNGP requirements.

2. That guidance be developed to ensure the UNGP requirements regarding human
rights due diligence in procurement are met through implementation of the
Commonwealth Procurement Rules, and mandatory training delivered to all
procurement officers.

3. That the new clause 10.18 be broadened to reference all universally recognised
human rights.
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4. Thatclause 10.18 apply to all procurement activities regardless of the procurement
threshold.

5. That existing materials on implementation of clause 10.18, be strengthened to
provide more comprehensive guidance to procurement officers on mitigating
human rights risks through procurement activities.

If you would like to discuss these matters further, please do not hesitate to contact
Spela Berlec on spela.berlec@humanrights.gov.au.

Yours sincerely,

Gillian Triggs
President

T +61 29284 9614 F +61 29284 9794 E president.ahrc@humanrights.gov.au
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