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ANZ Response to submission made by Rodney Culleton

Background and Summary

ANZ has had a long standing disagreement with Mr Culleton around the circumstances of
his claim against Landmark and ANZ, and despite our best efforts, we have been unable
to resolve matters over many years. ANZ has recently advised Mr Culleton that his
behaviour to staff was unacceptable and that we are no longer prepared to meet with
him.

This matter has been the subject of a number of court decisions. Most recently, the
Supreme Court of Western Australia examined the circumstances in which loans to Mr
Culleton’s company, Elite Grains Pty Ltd, came to be classed as being in default by
November 2010. A copy of the judgment and reasons delivered on 5 August 2016 are
attached. In commenting on the conduct of ANZ, Justice Martin said: “In all the
circumstances, I am unable to detect a whiff of misconduct, any disregard of conscience,
or a degree of moral obloquy...".

Justice Martin also noted that (based on the chronology of events set out in the
judgment), there was “more than ample time for the [Culletons] to have found viable
refinancing in [the 20 month interval between November 2010 and the commencement
of recovery litigation by ANZ in August 2012] - if a refinancing had been commercially
attainable.”

Some key matters we would like to draw to the Select Committee’s attention are:

e In June 2009, Mr Culleton’s company, Elite Grains Pty Ltd (Elite) first started
experiencing cash flow problems due to delays in a supply contract. By early
2010, Elite Grains there were further issues as a result of problems with their
expansion model, business partner in New Zealand and management of the
business.

e On 15 November 2010, ANZ issued the first Default Notice on Elite. This occurred
some 3 years prior to ANZ taking possession of the security properties, giving Mr
Culleton considerable time to sort through his financial difficulties.

e On 3 June 2011, ANZ issued a Letter of Offer to the Culletons offering to provide
them with an 11 year facility. This offer was declined by the Culletons.

e On 14 December 2012, NAB appointed a Controller over Elite. This was an
enforcement by another creditor against the Culletons which had nothing to do
with ANZ or Landmark.

e In May 2013, ANZ obtained an Order from Registrar of the Supreme
Court of WA that vacant possession of properties be provided. This was some 5
months after NAB had already enforced against the Culletons.

e On 8 November 2013 a Liquidator was appointed to Mr Culleton’s company, Elite
by 2 other creditors who had not been paid. This action had nothing to do with
ANZ or Landmark.
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It was not until December 2013, that ANZ appointed an Agent as Mortgagee in
possession to take control of the Culletons’ properties and some 3 years after
issuing its first Notice of Default.

Mr Culleton has now been declared a Bankrupt and remains an undischarged
Bankrupt. This action was not initiated by ANZ, but by another independent
creditor of Mr Culleton.

ANZ notes that Mr Culleton appeared before the Joint Committee on Corporations and
Financial Services Inquiry into the Impairment of Customer Loans in February 2016 and
ANZ subsequently responded to his representations. Based on that response, we have
summarised below ANZ interactions with the Culletons (current to March 2016):

ANZ had been working with Mr Culleton for a number of years without being able
to resolve disagreements. The two parties have a different view of a number of
the facts relating to Mr Culleton’s loan with Landmark which ANZ took over in
March 2010.

ANZ has conducted a number of reviews of the Culleton case. Whilst we
acknowledge that bank representatives could on occasion have shown greater
sensitivity to the Culletons’ circumstances, we believe the bank has acted
appropriately.

Mr Culleton is a Perth-based business man who developed a business through a
company called Elite Grains Pty Ltd that provided specialist feed mixes from
locally produced grains as animal feed.

In 2008, Landmark provided Elite Grains with a loan facility of $2.2 million to
refinance loans with ANZ. The financial position of Elite Grains indicated that it
was able to repay and service that loan. In late 2008, Elite Grains was looking to
expand into the eastern states and to New Zealand.

In early 2009, the company sought a further $1.5 million from Landmark to fund
the purchase of another grain producing property near Williams in WA. This was
part of its strategy to own farms supplying much of its grain requirement. Elite
Grain’s cash flow indicated that the business would be able to service the existing
and additional facilities. Accordingly, Landmark offered Elite Grains the additional
$1.5 million facility taking total financing to $3.7 million.

By early 2010, Elite Grains was experiencing cash flow issues as a result of
problems with their expansion model, their business partner in New Zealand and
management of the business. ANZ has conducted two reviews of the Culleton
business and remains of the view that the company’s cash flow issues were not
the result of any inappropriate conduct on the part of Landmark or ANZ.

When ANZ acquired the Landmark loan book in March 2010 and took over the
Elite Grains’ loan facilities, the business was in difficulty.

By late 2010, Elite Grains was significantly in excess of its Overdraft facility limit.
When ANZ declined to extend the overdraft facility limit further, Elite Grain
stopped servicing its lending. In November 2010, ANZ issued a default notice
based on an Overdraft excess and the payment arrears on a term loan.
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During 2011 and 2012, ANZ engaged with the Culletons in an effort to restructure
the loan facilities. This included an offer to provide a $3.2 million term loan on
interest only terms for 11 years and full repayment by 2022. The offers were
conditional upon the Culletons providing financial information to ANZ about its
business. That financial information was never provided.

ANZ was advised that the Culletons did not want to bank with ANZ and refused to
acknowledge ANZ'’s right to recover the loan. This argument was made a number
of times before the Courts and was dismissed. Although Mr and Mrs Culleton
raised the prospect of refinancing, no refinancing proposal eventuated.

By late 2012, another Elite Grains creditor, National Australia Bank, appointed FTI
Consulting as controller over some of the company’s assets. ANZ withdrew its
offer to refinance the loan facilities and began action to recover the outstanding
debt.

It is important to note that ANZ was not the first creditor to take insolvency
action against the Culletons. NAB appointed a Controller and then other trade
creditors petitioned for the appointment of liquidators by Court Order. ANZ’s
enforcement action in 2013 and 2014 occurred only after the Culletons were in
excess of their facilities since 2010.

During 2013 and 2014, ANZ took possession of and sold the two properties over
which it had security. The Culletons responded by taking ANZ to court, however
these actions were dismissed by the Courts. After the sale of the two properties,
ANZ did not seek payment from the Culletons for the residual balance of
approximately $2 million.

Mrs Culleton has taken ANZ to court to have the amount the Courts have ruled
that she owes ANZ, as guarantor, set aside. Mrs Culleton’s application was
originally due to be heard on 3 February 2016, but it has been adjourned to May
2016. Mrs Culleton is seeking to have her guarantee declared void and to claim
damages against ANZ.

Elite Grains had a number of other creditors who took action. In late 2013, Elite
Grains was placed into liquidation by Komatsu Forklifts and Jamieson Farms and
in late 2014, Macquarie Leasing obtained bankruptcy orders against Mr Culleton.

Mr Culleton has also stated that ANZ refused to provide him with payout figures
which meant that Elite Grains was unable to obtain a refinance. This is incorrect.
Mr Culleton was receiving regular bank statements which showed the amount
owing. The Notices of Default dated 24 November 2011 and 1 June 2012 also
contained payout figures. In response to a request from Mr Culleton’s lawyers,
payout figures were provided in letters dated 19 March 2014 and 14 August
2014.
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JURISDICTION

CITATION

CORAM

HEARD

DELIVERED

FILE NO/S

BETWEEN

SUPREME COURT OF WESTERN AUSTRALIA
IN CHAMBERS

PERMANENT CUSTODIANS LTD -v- ELITE
GRAINS PTY LTD [No 2] [2016] WASC 238

KENNETH MARTIN J

1 JUNE 2016

5 AUGUST 2016

CIV 2473 of 2012

PERMANENT CUSTODIANS LTD AS TRUSTEE
FOR AND UNDER THE MASTER TRUST DEED
ESTABLISHING THE RURAL PROGRAM
Plaintiff

AND

ELITE GRAINS PTY LTD
First Defendant

RODNEY NORMAN CULLETON
Second Defendant

IOANNA CULLETON
Third Defendant

Catchwords:

Practice and procedure - Application to set asielawt judgment obtained in
default of memorandum of appearance - Judgmentissuigs for more than
three years - Attempt to ascertain arguable defeistatutory unconscionability
newly alleged - Delay in proceeding to move to aside default judgment
unsatisfactorily explained - Application refused
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Legidation:
Nil

Result:

Application refused

Category: B
Representation:
Counsd!:
Plaintiff . Ms K F Banks-Smith SC & Ms E L Blewett
First Defendant . No appearance
Second Defendant . No appearance
Third Defendant . Mr L A Warnick (Pro Bono)
Solicitors:
Plaintiff :  Corrs Chambers Westgarth
First Defendant . No appearance
Second Defendant . In person
Third Defendant . In person

Case(s) referred to in judgment(s):

Attorney General of New South Wales v World Bestlditgs Ltd [2005]
NSWCA 261; (2005) 63 NSWLR 557

Australian Competition and Consumer Commission pi#dnes Retail Pty Ltd
(No 2) [2009] FCA 17; (2009) 253 ALR 324

Carr v Finance Corporation of Australia Ltd (No[1981] HCA 20; (1981) 147
CLR 246

Culleton v Macquarie Leasing Pty Ltd (No 2) [20E8}A 1478

Director of Consumer Affairs Victoria v Scully [2BLVSCA 292; (2013) 303
ALR 168

Hall v Nominal Defendant [1966] HCA 36; (1966) 1CER 423

Macquarie Leasing Pty Ltd v Culleton [2014] FCCAL47
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Paciocco v Australia and New Zealand Banking Grbtgp[2015] FCAFC 50;
(2015) 236 FCR 199

Permanent Custodians Ltd v Elite Grains Pty LtdLFJONASC 495

Starrs v Retravision (WA) Ltd [2012] WASCA 67
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KENNETH MARTIN J

KENNETH MARTIN J : | am dealing with the third defendant's
application by her chamber summons of 15 June 26&&king to set

aside a default judgment which was obtained agd&estand against her
husband (the second defendant) on 28 May 2013.

The judgment against the third defendant (Mrs Qo was
obtained by leave in a mortgage action, given irfawue of any
memorandum of appearance being filed at court byororbehalf of
Mrs Culleton (and the second defendant) withindhecated time under
the Rules of the Supreme Court 1971 (WA) (RSC). See RSC O 13 r 8(1),
O 62Ar4,and O 5r11. The plaintiff, through #olicitors, proceeded to
obtain the default judgment.

Judgment by default was obtained by the plaintiffthis action
against the first defendant corporation (as thenggal debtor) on
4 October 2012. There followed (almost eight mentter) the default
judgment against Mr and Mrs Culleton as guarantdrghe principal
debtor corporation's obligations - in default ofeithmemorandum of
appearance - on 28 May 2013.

The default judgment against Mr and Mrs Culletons vadtained
with the leave of the court, which was requiredem@dSC O 62A r 4 and
granted by Registrar Whitbread that day.

Some background to the present application by Mig@n can be
found in my previous reasons: sBermanent Custodians Ltd v Elite
Grains Pty Ltd [2014] WASC 495 Elite Grains) published 18 December
2014.

The essential question is whether the default jigmwhich has
now stood against Mrs Culleton and her husbandof@r three years
(since May 2013), can be set aside on her apmitatn the basis of her
argument that she holds a substantive defencegofable merit which
should be allowed to proceed to a trial for evatmt

When the matter was called on for argument befoeeom 1 June
2016, Mrs Culleton, albeit essentially then actimgperson, was assisted
by the presence at the bar table of pro bono coyhseNarnick) who
had accepted a direct brief at the last minute gsisa her in this
application. Mrs Culleton was in attendance (witer husband) to
instruct.

Argument then proceeded from pro bono counsel os Gdileton's
behalf on the basis that there was then no affivmathallenge to the
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KENNETH MARTIN J

10

11

proposition that the default judgment obtaineddavke had been regularly
entered against Mrs Culleton (and necessarily hisbdnd) on 28 May

2013. Nevertheless, it was the submission of cauhst there remained
a capacity for the court to set aside even a regukntered default

judgment against Mrs Culleton, to allow her defefmecounterclaim) to

proceed to a trial if arguable merit could be showPro bono counsel
commenced by his submission:

Your Honour, | believe that you are more acutelyagmhan | am of the
tortured history of this matter, but today | propo® focus on one
question, and that is whether Mrs Culleton hasrgnable defence to the
action on the guarantee (ts 27).

Although this course is objected to by the plafn@s respondent to
this application) | am prepared to proceed con@lytwpon a basis that
such an application to set aside this default juslgmnemains open to be
advanced for Mrs Culleton by the terms of RSC @ 13 which states:

The court may, on such terms as it thinks just, asatle or vary any
judgment entered in pursuance of this Order.

The contrary argument of the respondent was that défault
judgment of 28 May 2013 had been obtained in atijage action' and
under the terms of RSC O 62A r 4 with a grant ai&efrom the registrar
and so was not entered in 'pursuance of' RSC O HB8wever, RSC
O 62A r 4(1) only provides:

Notwithstanding anything in Order 13 or Order 22,ai mortgage action
begun by writ judgment in default of appearancenadefault of defence
shall not be entered except with the leave of therC

In present circumstances the leave of the cournier a default
judgment in a mortgage action against Mr and Mrke@n was obtained
after the registrar had been satisfied by the pthithat the matters
identified in RSC O 62A r 2(3) to (10) (and see ZAG 4(3)) had been
properly addressed and met: dekte Grains [12]-[16]. But that
satisfaction does not alter the residual charawtéine judgment that was
then obtained. It still remains a default judgmettained in default of a
memorandum of appearance in time under RSC O 13 came the
specified requirements to obtain leave for judgntenbe entered were
met. A default judgment entered under RSC O 13Dd&2 stands in
strong contrast, for instance, to a summary juddraéthe court obtained
under RSC O 14 or 016, or with a final judgmenvegi after a
substantive trial: see RSC O34 r 8. As regafus interlocutory
character of default judgments, see genef@diyr v Finance Corporation

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 5
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of Australia Ltd (No1l) [1981] HCA 20; (1981) 147 CLR 246, 248
(Gibbs CJ), 256 (Mason J). Ruling that the attem@ppeal there to the
High Court was incompetent (as the default judgmemiight to be
appealed against was interlocutory, not final, maracter), Sir Harry
Gibbs observed at 248:

... An order refusing to set aside a default judgnuer@ts not as a matter of
law finally dispose of the rights of the partiesr fit is open to the
disappointed defendant to apply again to haveutigment set aside.

His Honour was referring tblall v Nominal Defendant [1966] HCA 36;
(1966) 117 CLR 423, 440.

Background and context

12 Before dealing with the distilled arguments of jmano counsel for
Mrs Culleton, it is necessary to provide some aoloi#l context for the
present application. That is appropriate given twias now become a
saga, exceeding three years duration.

13 It is convenient to begin by repeating the comptseof the
chronology | set down at par 17 of my reasonsElite Grains of
18 December 2014. That took matters to 31 Octad@t4, when
Mrs Culleton's husband (the second defendant), ddinRy Culleton, had
then been declared bankrupt by the Federal Ciatirt. Mr Culleton
appealed against that decision. On 21 Decembeb, 2@é&rry J in the
Federal Court of Australia upheld Mr Culleton's @glpand set aside the
bankruptcy orders made against him.

14 | will begin by collecting the events as identifiénl the period
between 29 August 2012 and 31 October 2014 tehve Grains at [17].

Chronology of events up to 31 October 2014

29 August 2012 Mortgage action (CIV 2473/2012) esnmenced by th
plaintiff against five named defendants.

D

4 October 2012 Default judgment is obtained andredtagainst only the
first defendant, Elite Grains Pty Ltd (default |of
appearance).

28 May 2013 Default judgment is obtained by leagairast second and
third defendants (default of appearance).

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 6
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6 February 2014

A chamber summons is filed on lhetfidhe second an
third defendants, seeking an extension of timeHem to
appeal and for leave to appeal against the judgofe2®
May 2013.

g

24 February 2014

HopgoodGanim became the solicitdrsecord - ther
filing appearances for Rodney and loanna Cullets
second and third defendants (albeit judgment had
been obtained).

24 February 2014

Master Sanderson refuses the t@udleapplication fo
an extension of time and for leave to appeal.

-

3 March 2014

Appeal notice is filed by Rodney Ciglfein the Registry
of the Court of Appeal (CACV 26/2014), seeking lex
for himself and loanna Culleton to appeal agaihst
refusal decision of Master Sanderson.

}98)

\"

13 August 2014

Rodney and loanna Culleton's appedhe Court of
Appeal is dismissed by reason of non-compliancd
par 2 of the orders of 22 July 2014 earlier made
Newnes and Murphy JJA, striking out the appellatdse
and affording Rodney and loanna Culleton until 4Ast
2014 to file an amended application, failing whitleir
appeal would be dismissed.

10 September 201

Anterlocutory application by Rodney and loar

Culleton's 'summons' seeking a 'Declaration’ is #aition
(CIV 2473 of 2012) that the orders made by Reqig
Whitbread on 28 May 2013 are 'void ab initio'.

14 October 2014

‘Summons' returned before Actingst®taGething in
chambers.

31 October 2014

Mr Culleton declared bankrupt —re@sons for decisign

of Federal Circuit Court Judge Altobelli iMacquarie
Leasing Pty Ltd v Culleton [2014] FCCA 1714.

Wit

na

stra

15 Beyond that series of events, | mention and addafl®ving matters
as outlined in the plaintiff's chronology filed 8lay 2016:

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 7
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Further events past 31 October 2014

27 November 2014| Dismissal by me of Mr and Mrs €olh's interlocutory
application seeking a 'Declaration’ in this acttbat the
orders of Registrar Whitbread of 28 May 2013 weoid'
ab initio'.

18 December 2014| Publication of my reasons for sitati Elite Grains)
dismissing the 10 September 2014 interlocutory
application heard on 27 November 2014.

9 February 2015 Plaintiff discontinues these prdoegs against the fourth
and fifth defendants.

15 May 2015 Summons (general form) filed on belddlfthe third
defendant only (Mrs Culleton) by John Terence Brown
solicitor for the third defendant of Mcintyres Laerg,
Taylors Road, Norfolk Island and seeking orders. tha

1. The default judgment which was entered hergairet
the second and third defendants on 28 May 2013ebe s
aside.

2. The third defendant file any defence and cautdien
within 28 days.

A ‘first' affidavit of loanna Culleton in supportf p
summons to set aside default judgment is filed.| A
'second’ affidavit of loanna Culleton in support | of
summons to set aside default judgment is also.filed

Also on this day Mcintyres Lawyers of Norfolk Isth
become solicitors of record for Mrs Culleton. (Btotthat
event had been preceded by HopgoodGanim becoming
solicitors of record on 24 February 2014 and engean
appearance for Rodney and loanna Culleton. | On
10 September 2014 a notice of intention to actarsgn
was filed by Rodney Culleton (wrongly) purportirgdct
on behalf of all defendants, not just himself ingo@: see
Elite Grains [10]. Note provisions of RSC O 12 r 5(1),

(2).)

=}

15 June 2015 Mrs Culleton through Mcintyres Lawy8lss what is
referred to as her 'second' affidavit, albeit whactually

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 8
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annexes a defence in draft to the statement omctm
behalf of Mrs Culleton, purported to be settledaopew

Macquarie Street, Sydney.

16 June 2015

Hearing before Master Sanderson. iMy Kf counse
appears on behalf of Mrs Culleton. A recusal aapion
IS made concerning the Master. The hearing israiBe
adjourned. A further affidavit of Mrs Culleton support
of the application to set aside is filed and ser{fedrth
affidavit).

18 June 2015

recusal - costs of that application are reserved.

29 July 2015

Consent orders made programming Migt0o's
application to set aside the default judgment teearing
at a special appointment.

2 November 2015

Application made by Mrs Culletomdpourn the looming
12 November 2015 special appointment hearing
Mrs Culleton.  Further affidavit of Mrs Culleton
support of application to set aside default judgin{éfih
affidavit) is filed.

3 November 2015

Another affidavit of Mrs Culletdre( sixth) is filed.

4 November 2015

The affidavit of Ms Stephanie Calael of solicitors

Levitt Robinson of Goulburn Street, Sydney (Eastpms
3 November 2015 is filed.

5 November 2015

Hearing before Acting Master Gethiron the
adjournment application. Mrs Culleton appearsearspn.
Her application to vacate the special appointmeatring
on 12 November 2015 is granted.

become solicitors of record for Mrs Culleton. Adalled
‘third' affidavit is filed - but in fact it is theseventh
affidavit of Mrs Culleton in support of her applicm to
set aside the default judgment. This affidaviteps 4

transcript of proceedings before Magistrate T Whatthe

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 9

her third affidavit in support of her applicatiomget aside
the 28 May 2013 default judgment. This affidavit

Master Sanderson dismisses the applicseeking his

\\ 4

barrister, Mr Peter E King of Queens Square Chasjber

in

This same day, NSW local lawyers Levitt Robinson
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Magistrates Court of Western Australia at Narrogin
3 September 2015 between a Matthew Ronald Ford
Rodney Norman Culleton.

1 December 2015

Matter referred to hearing at aigbappointment before

me at fixed hearing appointment for 3 February 2016

21 December 2015

Reasons for decision of Perry Faderal Court of

Australia are published: se€ulleton v Macquarie
Leasing Pty Ltd (No 2) [2015] FCA 1478 upholdin

L=}

and

Mr Culleton's appeal and setting aside the bankyupt

orders of the Federal Circuit Court of 31 Octobéi4
made against him.

1 February 2016

Mrs Culleton's further affidavit thfree paragraphs |is

filed (in sequence her eighth affidavit on the pre:
application) containing another draft defence piegan
her behalf, responding to the plaintiff's statenadrdlaim.

2 February 2016

Further affidavit of Mrs Culletos filed (her ninth
affidavit in sequence to support this applicationi)h a

)

delay explanation for the period after the publdshe

reasons for decision of 18 December 2014 untilfithrey
of her summons to set aside default judgment (mege
form of 15 May 2015), said to be by reference to
insufficiency of funds to meet fees of her then yawy
‘Mr Brown'.

Memorandum of consent orders filed between thagzart

seeking to adjourn the special appointment hedrsted
for 3 February 2016 on the basis of the late filioig
orders, made as asked in Mrs Culleton's eighthramith
affidavits.

an

Matter eventually relisted for special appointment

convenient to all counsel on 1 June 2016, withatiioas:

1. Mrs Culleton to file and serve any submissioms
support of her application by 26 February 2016.

)

2. The plaintiff to file and serve any evidencel aritten
submissions in opposition to Mrs Culleton's appiaa
by 25 March 2016.

26 February 2016

No submissions filed by Mrs Cahlet No explanation

Document Name: WASC\CIV\2016WASC0238.doc  (MH) Page 10
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provided.

28 April 2016

Directions hearing before me. Mr ahtts Culleton
attend in person. Orders made:

1. Mrs Culleton may file and serve any furthendsfvit
materials and any further written submissions ®04m
on Monday 9 May 2016.

2. The plaintiff (respondent) to file any respomsi

affidavits and further submissions by 4.00 pm
Thursday 26 May 2016.

on

9 May 2016

No materials received from Mrs Culletoraccord with
directions of 26 April 2016. No explanation proset

26 May 2016

Plaintiff (respondent) unilaterally el a secon
supplementary outline of written submissions opp®
the application by Mrs Culleton to set aside théadke
judgment.

e

27 May 2016

Mrs Culleton (acting in person) filedfusther affidavit
(her 10th) in support of the application to setdasthe
default judgment. No explanation provided for thetay
and her non-compliance with directions of 28 ARAIL6.

Mrs Culleton files a further affidavit sworn 27 M20p16
(her 11th). This affidavit of 37 paragraphs atté&nio
cross-reference annexure pages C1 through ¢
containing multiple documents (without leave) ard
objected to by the respondent.

1 June 2016

Hearing proceeds with Mrs Culletonesgmted by prt
bono counsel. Plaintiff (respondent) is given k& file
supplementary answering materials by 10 June 2016.

2 June 2016

Mrs Culleton files a notice to actHerself in person g
per RSC O 8 r 5A.

10 June 2016

Plaintiff (respondent) files affidawt Marcus Ryan
Brookes appending bank statements and correspoa
with Mrs Culleton.

Plaintiff's fourth outline of written submissions
response to Mrs Culleton's application is alsodfilas

188

O

S

)
denc

well as a schedule of objections to the last afitdaof
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Mrs Culleton.

17 June 2016 Written submissions document is fipsisonally by
Mrs Culleton entitled 'Second Submissions of loanna
Culleton dated 16 June 2016 in Reply to Plaintiffigrth
submissions dated 10 June 2016' - the document is
incorrectly dated 17 May 2016. These written

submissions are signed by Mcsilleton personally
Apparent (and confirmed) submissions were not pezpa
or settled by the pro bono counsel who had assisted
Mrs Culleton at the 1 June 2016 hearing.

Whether it is open to Mrs Culleton to apply to setaside the judgment in
default of appearance obtained against her on 28 WMa2013 under the leave
granted by Registrar Whitbread that day pursuant to O 62A r 4(1)

16 For reasons | canvassed in part in my previoussaetil am of the
view that RSC O 62A operates as an overlaid preeqgirovision for
mortgage actions where a mortgagee seeks to emeolztain a default
judgment, either to exercise that right in defaaflta memorandum of
appearance being filed in time by the defendant{s)the filing of a
defence pleading in time - on the part of a defahdaortgagor or
guarantor to the obligations of a principal debto is a mortgagor.

17 Nevertheless, a requirement to obtain leave und&2/ as a
precondition to obtaining default judgment in sttaas favouring an
applicant mortgagee does not alter the fundamemaérlying character
of what is and remains a default judgment, as tisnately entered and
obtained. As | have earlier said, the charactesumh a judgment was
explained by the High Court @arr v Finance Corporation of Australia
Ltd (No 1): itis that of an interlocutory judgment, albfat all practical
purposes it may carry with it all the qualitiesbaing a final judgment as
against a defendant. The legal reality, howegethat there has not been
any underlying substantive merits determinatioralmyrial officer if there
Is a default judgment that is entered in defaultaomemorandum of
appearance, or in default of a defence pleadinggbftied on time. So,
the default judgment standing against Mr and Mrle@n from 28 May
2013 remains theoretically open to the presentiegtmn made under
RSC O 13 r 10 for the judgment to be set aside.

18 Nevertheless, the pragmatic consequences of th2ACpéotective
regime must be realised. Leave to enter defadgment was obtained
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19

20

21

from a registrar, carrying with it the intended s#oscrutiny of the
underlying circumstances. Scrutiny by a high leaddinistrative official

of the court is a protection against irregularitiasthe administrative
process of obtaining such an unopposed judgmerood and which
otherwise might go undetected in the process dioionlg and entering a
default judgment by a plaintiff in a mortgage awotio This is for

circumstances where effectively, absent a memoranofuappearance or
absent a defence pleading (within the times allolethe rules of court),
there is no affirmative resistance offered by thefeddant that is
otherwise vulnerable to such a default judgment. he Tpractical

consequence of scrutiny, usually, is that the sdopdarregularities to

arise in the administrative process of obtaining tlefault judgment is
considerably narrowed, if not wholly eliminated. ndérlying and

presenting irregularities would likely be detectedl dealt with under the
protective process laid down for a mortgage actasn specified by
O 62A - as a precursor to obtaining the leave rsggsto enter the
default judgment sought by a mortgagee plaintiff.

But the O 62A protective process in a mortgageoads not directed
towards evaluating the potential merits of defeapiments, which have
not to that point, axiomatically, been articulategl a non-participatory
defendant. Order 62A is directed towards ensuhiag the administrative
process of obtaining default judgment in a mortgagéon does not
miscarry.

In the present case | am untroubled in rejecting thultiple
arguments of Mrs Culleton which have slowly emergexbss her various
affidavits since 15 May 2015, contending for aegularity in the 28 May
2013 default judgment that was obtained againstamer her husband.
There is no such irregularity detectable. No sacbguments were
advanced on her behalf by pro bono counsel on & 2046, and on my
assessment, rightly so, as they would all be ublena

The character of what is still a default judgmembsssting against
Mrs Culleton and her husband since 28 May 2013ylae@nd efficacious
as it is, and fully enforceable (until set asideabgubsequent order of this
court), still retains its character as a defaudgyment obtained and entered
under RSC O 13. The judgment was obtained by |eavdefault of a
memorandum of appearance document being filed ohalbeof
Mrs Culleton within time as allowed by the courtifes. Consequently, |
am of the view that it remains conceptually opem ftbe present
application to be advanced under O 13 r10 (or urtthe inherent
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jurisdiction of the court), albeit the default judgnt was, in my
assessment, regularly obtained.

Upon an application to set aside, the court exesce discretion,
applied primarily by reference to two key governicgnsiderations. In
short, the court looks towards ascertaining whetihere is:

(@) A satisfactory explanation provided for theayeah failing to enter
the memorandum of appearance on time and thenrtgitg and
pursuing the application to set aside the defaugient. In the
present circumstances the period of time now edpsiace the
default judgment was obtained on 28 May 2013 exxdbdee
years. It is a considerable understatement torebgshat matters
have not progressed timeously or satisfactoriljtarms of the
advancement of the present application to a hearing

(b) Even more important than factor (a) abovehéesresidual need to
identify a respectably arguable defence and/or ewalaim by the
applicant/defendant, the potential merits of wheelm support the
setting aside of what - until that event happeissoetherwise a
fully efficacious and regular judgment, and thernthva view to
allowing a potentially meritorious defence or carntaim
argument as is sought to be raised, to be evalaaizdrial.

In considering the present application to set asitlat | assess is a
regularly obtained default judgment, | first patsenote the observations
of the Court of Appeal irtarrs v Retravision (WA) Ltd [2012] WASCA
67. Allanson J (with whom Pullin and Murphy JJA&gpl) said at [36]:

Under O 13 r 10 of th&ules of the Supreme Court 1971 (WA) the court
may set aside or vary a judgment entered in detdw@ppearance, on such
terms as it thinks just. That discretion is noaéldied: Evans v Bartlam
[1937] AC 473; and sedall v Hall [2007] WASC 198. But as a general
rule, a judgment regularly entered will not be asile unless the court is
satisfied that there is a defence on the meritgat Tule may be departed
from in 'rare but appropriate caseBalmer v Prince [1980] WAR 61, 63;
Evansv Bartlam (480).

See also his Honour's observations at [51].

For present circumstances, Mrs Culleton's failuce dause a
memorandum of appearance document to be filed by&@82013 still
remains, on my assessment, inadequately explainbtbreover, the
circumstances in which the present application bagn glacially
advanced have been less than satisfactory. Incplart, the last two
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affidavits from Mrs Culleton were filed late - exssly violating timing

directions | had given after arguments in her preseon 28 April 2016.
That day | made it explicitly clear to Mrs Cullettimat she had failed to
comply with previous directions, and that 4.00 pm@May 2016 would

be a last opportunity for her to file any more mials - otherwise the
plaintiff (respondent) would likely be prejudicedrf the looming

appointment on 1 June 2016 (as it had been forRbleruary 2016
appointment).

Had it not been for the helpful assistance of poadicounsel for
Mrs Culleton on 1 June 2016, | would likely havecldeed then to allow
her to make any reference to the late materialsemlast two affidavits.
However, given what that day became a crisp anadwabasis for which
pro bono counsel explained the material would bedugarticularly
documents found annexed to Mrs Culleton's lastda¥it), then my
assessment was that, unsatisfactory as the lagrialatposition became,
| was in a position to deal with her arguments fiwbugh pro bono
counsel. The opportunity | then afforded the resjgmt to file
responding materials after the hearing would cdteéhought, for any
prejudice arising from Mrs Culleton's failure to ngoly with my
directions for her to file a last tranche of madki

Accordingly, | will proceed to evaluate the mergsggument put on
Mrs Culleton's behalf by pro bono counsel. In doiso | should
immediately note that, as the earlier chronologyeats, Mrs Culleton has
now filed some so-called responsive written subimmssafter the 1 June
2016 hearing - by a document misdated 17 May 2@t€uélly received
from her on 17 June 2016). This submissions doatimas not prepared
by pro bono counsel. In large parts it is not latr@sponsive to the
plaintiff's (respondent's) written submissions of0 June 2016.
Regrettably, it largely seeks to reargue or redilast at many places
Issues or arguments which were (wisely) not ra@ed June 2016 by pro
bono counsel. To that extent it is largely unhdlpf

In illustration of the otherwise rather unhelpfllacacter of this last
document | need only mention par 2.2 which sayzain:

The defendants have banished ANZ from ever intexdewith their loans
with the plaintiffs and ANZ should never have cobaek purporting to act
as manager, servicer, subordinated funder, extéunder and facilitator,
arranger, of a new created trust (ANZ Rural Trustrider 1) to create a
special purpose vehicle and use that trust as @aspmirpose vehicle to
asset strip and commence legal action on papeuatstg the Trustee to
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advance purported powers over trust that were mbated to the
Defendants.

28 This sentence displays a reversion to the unhelpfofocussed
rhetoric which, without any underlying facts, cahand does not assist
the position of Mrs Culleton towards showing a defe or counterclaim
of arguable merit to warrant a disturbance of thes@nt status quo - to
allow such a defence or counterclaim to procedzktevaluated at a trial.

29 However, par 9 of that document, under the headugy Argument
on Unconscionable Conduct', presents as being bisguasponsive.
Therefore, from this document | will consider pat ¢hrough to par 9.4 in

determining the application.

The crystallised 'merits' argument for Mrs Culleton as advanced on 1 June

2016 by pro bono counsel

30 | will collect the submissions put on behalf of MZalleton at

various points by pro bono counsel, on 1 June 2016.

31 | begin with the following passage:

In terms of which affidavits are needed, | proptsdocus on the period
before default, and so most of that is in the affits of the plaintiff ...

The - that chronological material in affidavit nuenld1 [ie Mrs Culleton's
last affidavit] is open to all kinds of objectionand | only say that I
haven't settled that material. | appreciate mynled friend's objection to
that material, but it's really the documents in diffedavit that I'm seeking
to rely on in talking about the story leading upledault (ts 39).

(Senior counsel for the respondent objected taathmissibility of many

of the documents as identified at the foot of t9 39

32 Referring to a draft defence pleading appended te Gdilleton's
eighth affidavit of 1 February 2016 (noted as bgmgpared by Stewart
Allan Levitt on 1 February 2016), the following @pgations were made:

... The defence, which | think, my learned friend lsagsveniently called
the Second Culleton Defence, and I've taken instmog from Mr and

Mrs Culleton. It appears to me that while the €uwlhs have various
concerns about what happens [sic] since NovemhHd,26e root cause of
their feeling of injustice lies in events betweée time when ANZ first

became involved in their banking relationship aaohstime in the second
half of 2009, then | think the exact date wouldyobk established by
evidence at trial, through to the time when ANZldesd their facilities to

be in default, and that was 15 November 2010 (ts4#).
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Next were the observations culminating in this sisismn:

Now, Mr and Mrs Culleton are proposing to pleadha second Culleton
defence at paragraph 37, that Elite Grains was imdfact in default
(ts 44 - 45).

That submission occasioned the observation by meeraing the
ongoing subsistence of the earlier default judgnedatdined against Elite
Grains Pty Ltd (the principal debtor) - having renea in place, at all
times undisturbed since 4 October 2012 (that catpor was
subsequently put into liquidation).

There followed the submission that the Culletonsewmt seeking to
challenge that default judgment, as against thencypmal debtor
corporation. It was said they were instead seekmghallenge ‘the
conduct of ANZ leading to the claim on their gudess' (ts 46).

Mrs Culleton's position was summarised by pro baoonsel in
these terms:

In short, your Honour, the Culletons say that, e tconfusing and
disruptive context, or the unwanted transmission tléir banking
relationship from Landmark to ANZ, the conduct dflAin rushing them
into default was unreasonable and unconscionadbK(t

| next pointed out that, although reference wasdenade to events
concerning a default by Elite Grains as principabtdr in November
2010, chronologically speaking, legal proceedingsrennot actually
Issued against that corporation (and against Mr MrmglCulleton as its
guarantors) until 29 August 2012 - when the writnooencing this action
was filed. As to that almost two year hiatus befaction was
commenced, counsel submitted:

That's correct, your Honour, so enforcement actimim't begin for some
time. And | think all that | can say about thathat | take you back to that
submission | made about the tipping point in a iegdelationship. Once
default is declared, you're really at the mercyhaf lender unless you're
able to organise refinancing for the full amouB they were, in a sense,
placed in a position of enormous disadvantage bat tletter of
15 November [2010] because they had no expectatiobeing able to
repay the $4 million. The amount was constanttyeasing.

They have a litany of complaints about the conadiche negotiations that
occurred after November 2010, but | don't propasgd through those
today, your Honour. | say only that the signifitahift, the damage that
was done to their financial position was done keydbclaration of default,
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forced them to seek refinance at a disadvantagehwhey were unable to
do (ts 49 - 50).

38 Objection was raised (unsurprisingly) by senior rsml for the
plaintiff (respondent) concerning the further sugsion about an
(allegedly destructive) intent of ANZ Bank (rememibg, of course, that
the plaintiff in this action and the party who halstained judgment is
actually not ANZ Bank, but Permanent Custodiang lidd a purpose of
'‘purging the purchase loan book of all questionabdas, and that that
policy was carried through without regard to théiwidual circumstances
of borrowers' (ts 50).

39 In response to the objection by senior counsebs accepted by pro
bono counsel for Mrs Culleton that evidence washedore the court at
this point to support the submission that ANZ Baakl hostile intent.

40 Senior counsel for the plaintiff (respondent) pethiout (correctly)
that such a submission (which had been put for Sdigeton on the basis
that this issue was a matter for the trial to peyshad not even been part
of Mrs Culleton's draft pleaded defence (the sdedabecond Culleton
draft defence document of 1 February 2016). Prwobmunsel referred
me to that draft defence, particularly to pars 272 -and 41. It was
submitted:

... That takes us back to 22 to 27 and that is natwm talking about
your Honour. I've got to admit that. | would orggy, with respect to this
defence, | don't think this defence can run. nkithe defence that can run
is the defence that I'm describing to you, whichuises on one part of
this, which is really the denial of the defaultsdahen the plea of statutory
unconscionability, which is referred to in paradrad(d) (ts 50 - 51).

41 | then offered my assessment of the relevantlydddgparagraph in
the draft defence at par 41, saying that it looteedhe to be framed as a
plea of alleged accessorial liability under mislegdand deceptive
conduct - advanced by reference to earlier matéfesred to in pars 22 to
27. | said:

KENNETH MARTIN J: ... | must say the direction treatiow taking, in
terms of an unconscionability in terms of makingnded, so to speak,
against - | have to take it as the guarantors rdtta the principal debtor
because the principal debtor is the subject ofdgment that hasn't been
set aside.

MR WARNICK: Well, again, your Honour, | would sdlge conduct of
the lender with respect to the borrower has arcetia the guarantor, and
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44

that's the basis that we put it on. The conduth wespect to the default
was unconscionable.

KENNETH MARTIN J: See, there can't be a collateasttack on the
judgment against Elite Grains.

MR WARNICK: Well, contracts that are unconscioratdtand until
they're challenged. There's no attack on thatmeid. The attack is on
the guarantee, and the medium for that would bsuaterclaim (ts 51).

There was also relevant discussion through tsA2hat point there

was a request for a short adjournment for instonsti then a request for a
further adjournment.

After the lunch adjournment, argument resumed amu lpono

counsel then submitted:

MR WARNICK: What the third defendant [ie Mrs Culba] is seeking to
do was not to challenge those facts, [ie the stibgigudgment against the
principal debtor Elite Grains Pty Ltd] which it'shable to do, but to
present an argument about the circumstances gnsegto those facts in
relation to the judgment against Mrs Culleton, thed defendant. So,
your Honour, | would say that the default judgmegtinst Elite Grains
does not estop the third defendant from pleadingonscionability in

relation to the circumstances within which thostadks occurred.

| think the second issue that your Honour left witle was the issue of
surprise, that this argument of unconscionabiltating specifically to the
default process had not been raised in the secolidi@h defence. Your
Honour, that is true. Paragraph 37 puts the diefanlissue, or at least,
that's what it was proposing to do, subject to dkiger argument about
blocking.

So the defendants are on notice that the defdudtmigelves are in issue.
What is missing - and there is a pleading of uncimm&ble conduct, but
it's particularised by reference to something elSm what is missing is
any link between unconscionable conduct and thaultst And, your

Honour, | must concede that is the case. All | gayin relation to that is
that, if necessary, the matter can be adjournedjltav the plaintiffs an

opportunity to respond to that. And the only thingould add to that is to
say that there is a great deal at stake here ferQuitleton (ts 55 - 56).

These exchanges followed:

KENNETH MARTIN J: Just in terms of the argument sfatutory

unconscionability from Mrs Culleton's perspectide, | have it right that
the facts relied upon as grounding that are theumstances in which the
lending institution chose to make the loan to E@mins in default and,
derivately, the obligations of guarantors in respddhe principal debtor,
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and it was unconscionable because it's not so rargtred that, as a matter
of strict law the loan was not in default but, Ethin terms of the
argument, is it that the relationship was such ithaas harsh and unfair to
effectively make all the repayments due at thaeim

MR WARNICK: That's correct, your Honour.

KENNETH MARTIN J: 1 just want to make sure thatd'understood that
correctly.

MR WARNICK: That is correct.
KENNETH MARTIN J: | understand. All right Mr Wairtk.

MR WARNICK: Your Honour, | don't think | need toogthrough the

basis, the process for statutory unconscionabilitys under 12CB or

12CC of the ASIC Act. It would be a counterclaiather than a defence.
It would require an application under s 12GM. teferring to the sections
as they stood in 2010. I'm not sure if they'r# #te same now, but | think
the relevant version of the Act as it was back then

And the counterclaim would say that [the plaintéfjgaged in the conduct
directly through ANZ as its agent or, alternativelsas a person involved
in the contravention by ANZ, in that it cloaked ANdth authority to act
on its behalf in this way. And the orders that toeirt can make under
those provisions of the ASIC Act include an ordefusing to enforce all
or any of the provisions of a contract. And th&evant contract here
would be Mrs Culleton's guarantee. | didn't wishatld anything to that
your Honour, unless you wanted to question me alsmrhething
(ts 56 - 57).

45 Those collected passages from the transcript efédgt display
Mrs Culleton's distilled argument towards showinghn arguable
counterclaim. From a temporal perspective theragnis are directed, as
was made clear, at the underlying circumstancéseatime when the two
loans to the principal debtor, Elite Grains Pty,lmgere notified as being
in default - at or around November 2010.

46 Mrs Culleton's written responsive submissions ofldiie 2016 now
say at par 9 (submitted without pro bono counssksstance):

9. Our argument on unconscionable conduct is:

9.1 unconscionable conduct factor1-as in forc@l02
section 12CC(2)(a): ANZ put Elite Grains and the
guarantors in a position of complete weakness byeunily
calling up the loan facilities. From being ableskrvice
the facilities, we suddenly went into a positionhaiving
to repay in full within a month. After being put default
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by ANZ we had little hope of refinancing with anther
bank.

9.2 unconscionable conduct factor 2 - ASIC Act
section 12CCC(2)(9): ANZ did not observe the
requirements of the Code of Banking Practice 2004.
Specifically ANZ did not observe clause 2.1(b)(feetive
disclosure of information, clause 2.2 reacting lyagnd
reasonably towards us in a consistent and ethiealner,
clause 25.2 re trying to help us overcome our firen
difficulties with the facilities, or clause 35.1 raternal
dispute process.

9.3 unconscionable conduct factor 3 - ASIC Act
section 12CC(2)(i): ANZ did not disclose to us ithe
intended conduct that would affect our interesiBhey
suddenly declared default, which had a disastrdiecta
on our interests as guarantors.

9.4 unconscionable conduct factor 4 - ASIC Act
section 12CC(2)(k): ANZ did not act in good faith
towards us as customers of Landmark/PCL. ANZ bbugh
the loan book of Landmark for their own reasonsictvh
we would seek to expose by evidence at trial, then
recovered as much of their money as possibly by
opportunistically calling up the loans. The oppaity to
declare default was created (at least on our ¢tasANZ's
own mismanagement and lack of communication,
resulting in a period of confusion over the firsiree
quarters of 2010. For example, we believed Elitail@a
still had a line of credit of $1,282,000, based tbe
statement we received from ANZ for October 201@epa
see - 61 in my affidavit of 27 May 2016).

47 Factors 9.1 and 9.3 above, appear to be broadlgistent with the
submissions of pro bono counsel for Mrs Culletdfactor 9.2 is plainly
not. It is essentially an assertion of bland rhetaithout any substantive
underlying facts. Factor 9.4 descends into pay@ahetoric and is also
unhelpful. Again there are no facts provided tppsart the assertion as to
an opportunistic calling up of loans - a posititratt had been properly
accepted by pro bono counsel at the 1 June 20Xthbea

48 The question for me then is whether there is noteaable some
potentially meritorious argument as to this pldfisti (respondent's)
unconscionable conduct that is open to Mrs Culletion pursue,
surrounding the circumstances in which the lendiaglities to Elite
Grains Pty Ltd as the principal debtor were treated default at around
November 2010.
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The plaintiff's (respondent's) submissions of 10eJ2016 contend
for three basic obstacles to the distilled argumerft statutory
unconscionability which has emerged. In essensgbimits:

(@) the newly emerged defence argument does aatestt collateral
attack against the subsisting judgment obtainednsagéeElite
Grains, which has stood since before October 2012;

(b) carefully analysed by reference to facts befitwe® court on the
application, there is no basis for any argument of
unconscionability in relation to the circumstaneeswhich the
plaintiffs' two loans made to Elite Grains cameb® classed as
being in default by November 2010;

(©) Mrs Culleton's delays in terms of advancings timew line of
defence, which has only emerged at the hearing &uné& 2016,
despite 11 prior affidavits by Mrs Culleton filed support of her
application, across a prior 12 month period, réflieice underlying
lack of potential merit in the new argument.

There is considerable merit in the first and tlpadnts above, raised
by the respondent. But at this point it is momightforward for me to
grapple with the essential arguments put about nswonability as they
have emerged. By reference to the facts as theypmesent there is no
merit in these arguments.

As at 17 February 2009, Elite Grains held with pkeentiff:

(@) a working capital facility with a limit of $50000, with a
repayment date of 28 February 2010; and

(b) a term loan that had been increased to $3/Bménd which was
repayable on 28 February 2022, with interest payahl that loan
monthly.

The working capital facility was numbered S11-61875The term
loan facility was numbered S14-613754: see Rolatah Davis' first
affidavit (sworn 27 March 2013) relied upon by flaintiff (respondent)
on this application. (All affidavits read and ezliupon by the respondent
were identified by senior counsel at ts 28 - 32indpeeight affidavits
including from Mr Davis, as well as exhibit A, bgina bundle of
corporate search documents, and a further docurtteait became
exhibit B, see ts 32 and 64.)
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On 22 December 2009 the working capital facility$&00,000 was
extended to 30 June 2010. Its limit was returme#i500,000 after a prior
written variation: see documents RD12 - 15 in Mwi3' first affidavit.

Some time from December 2009 through to March 2Elde
Grains as principal debtor was advised of the pgedacquisition of the
loan book and management role of ANZ Bank. Elitai® was advised,
'your lending facilities remain unchanged, althougdimagement of these
facilities will transfer to ANZ Bank in early 20105ee second affidavit of
Mr Davis (sworn 20 August 2015) at RD-4 (FAQs agea8).

By 31 July 2010, the working capital facility of @5000 to Elite
Grains, which had been extended to 30 June 20H0;lkarly expired. At
that time no renewal had been agreed to for tra@litfa The loan from
that point was in default, as regards Elite Grains.

Communications followed between Elite Grains amdravlarston of
ANZ Bank concerning farm budgets and the like bgrayided.

On 21 September 2010, Elite Grains was notifiec afansition to
the ANZ IT frame for their accounts as from 16 Sember 2010. Elite
Grains was informed of new names and numbers af élceounts. They
were renumbered with the names as part of thatrastmation framework
through ANZ Bank. The working capital facility f&500,000 became
overdraft account 9054-62453. The $3.2 millionnmteloan became
designated as an Agri finance loan account numb&r@315 (see
second affidavit of Mr Davis and attachment RD-BNZ Bank was now
managing the two loans, replacing Landmark in tmahagement role,
although the lender was unchanged (RD-5 page 44).

On 27 October 2010 (see affidavit of Marcus BrooKseworn
10 June 2016) and attachment MRB-6) there wastéewniejection of the
finance application which had been made on thegddftite Grains. The
communication from ANZ Bank of that day, addressethe directors of
Elite Grains and signed by Mr Marston as Agribuse®anager, read:

Dear Mr and Mrs Culleton
FINANCE APPLICATION

On 17" September we requested further information frorargelves to
assist in assessing your request for continuedirmrdased finance. As
we have not received any further information, aftareful consideration,
we hereby advise that we are unable to assistyeitin recent application
for finance.
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There was a letter sent by a Mr Foreman of ANZ Banlbehalf of
the plaintiff (respondent) on 15 November 2010.e Tétter informed the
directors of Elite Grains that Mr Davis had takereiocontrol of their
accounts, by reason of (amongst other things)ttite sf loan arrears. A
default notice was attached: see the second wifidbMr Davis at RD-6
(the default notice) and Mrs Culleton's eleventiidatit (sworn 27 May
2016), pages C63 - C64. That 15 November 201C¢aatdvised that an
event of default had occurred. Time was offeretd a8 December 2010
for a repayment or a satisfactory repayment styateg

As regards the position of the Culletons as guaranbf the
obligations of Elite Grains as the principal debibwas not until almost
18 months later, on 1 June 2012, that a noticeenfisshd and a default
notice was issued to the guarantors. Notice wasIsesolicitors acting
on behalf of the plaintiff (respondent). See RD-22d RD-23 to
Mr Davis' first affidavit.

Non-compliance by the guarantors with that demaed to the
present proceedings. They were commenced by wgdinat all
defendants (including Elite Grains and Mr and Mtudl€on) on
29 August 2012.

The almost 20 month interval between the 15 NovemP@l0
default notice to Elite Grains and a commencemémn¢aovery litigation
at the end of August 2012 is noteworthy in its tiora Certainly there
was no rush to begin litigation.

Essentially, the argument made for Mrs Culletontashe alleged
statutory unconscionability seeks to raise allegetias to the harsh or
overbearing nature of this plaintiff's (respondgn¢’xercise of legal rights
through its agent, ANZ Bank, in the face of obviguthen delinquent
loans - which at the time exceeded $4 million.

By reference to this chronology of unfolding eveiitss obvious that
there was more than ample time for the defendantsave found viable
refinancing in that period and before these proogsdissued -if a
refinancing had been commercially attainable.

In all the circumstances, | am unable to detech#dfwf misconduct,
any disregard of conscience, or a degree of mdsiiqoy to provide a
sufficient basis for an argument by Mrs Culletontée to a trial, to
support the setting aside of what was a regulatiyainoed default
judgment standing against her. see generally,0asntonscionability
indicia, Attorney General of New South Wales v World Best Holdings
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Ltd [2005] NSWCA 261; (2005) 63 NSWLR 557, 58Bustralian
Competition and Consumer Commission v Allphones Retail Pty Ltd (No
2) [2009] FCA 17; (2009) 253 ALR 324, 346 - 34Director of
Consumer Affairs Victoria v Scully [2013] VSCA 292; (2013) 303 ALR
168, 183; andPaciocco v Australia and New Zealand Banking Group
Ltd [2015] FCAFC 50; (2015) 236 FCR 199, 265 - 266.

66 On what is before me the newly foreshadowed statuto
unconditional argument stands no prospects ofesscat a trial.

67 In the circumstances then, the present applica@mmot succeed and
must be dismissed. An award of taxed costs shfmllow that event
favouring the plaintiff (respondent) as the sucfidsparty upon the
application.

68 | should add by way of postscript that, in evalugtihe present
application, | found it unnecessary at the end é&mder formal
determinations concerning the multiple admissipilitbjections raised
against the documents attached to Mrs Culletostdwa affidavits. Most
of that material on my prima facie assessment damgear to be
irrelevant, save only for the documents numberetia Culleton's last
affidavit as C47, C58, C59, C62, C63 and C64. uehallowed those
documentary materials to be referred to for theopses of evaluating the
present arguments on the highest theoretical bmagsiring Mrs Culleton.
But as is now seen in the end result, that rendersassistance to
Mrs Culleton in the ultimate outcome.
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