
MINISTER FOR IANDS, PLANNING AND THE ENVIRONMENT
AI-ORNEY-GENERAL AND MINISTER FOR JUSTICE

Porlioment House
Stote Squore
Dorwin NT 0800
minister.chondler@nt,gov,ou

GPO Box 314ó
Dorwin NT080l

Telephone: 08 8928 ó553
Focsimile: 08 8928 óÉ,32

The Hon Jenny Macklin MP
Minister for Families, Community Service and lndigenous Affairs
Parliament House
CANBERRA ACT 2600

Dear Minister

Thank-you for the opportunity to provide a written submission on the Aboriginal Land Rights
and Other Legislation Amendment Bill2013 ("the Bill").

PATTA

Schedule 2 of the Bill adds Northern Territory Portion 7021, an area of approximately 11.37
hectares, to the description of Patta in Schedule 1 of the Aboriginal Land Rþhfs (Northern
Territory) Act 1976 (Cth) ("the ALRA"). This enables the land in question to be granted,
subject to completion of conditions precedent agreed between the Northern Territory and the
Central Land Council on behalf of the traditional owners, to the Warti-Yangu Aboriginal Land
Trust. The Northern Territory Government supports the scheduling.

JABIRU

Background

The Northern Territory was provided with a copy of the Exposure Draft of the Bill by the
Section Manager, Land Rights Policy, Department of Families, Housing, Community Seruices
and lndigenous Affairs on 7 December 2012 in the context of our respective Governments
negotiated settlement of the Jabiru Native Title Claim. The Northern Territory provided
comments on the Billvia correspondence dated 24 January, 18 February and 1 March 2013.

The Bill is a significant Bill affecting land and stakeholders within the Town of Jabiru in the
Northern ïerritory.

The Bill is proposed by the Commonwealth Government to give effect to the key features of
an offer of settleÌnent made by the Commonwealth Government to the Mirarr People (the
Mirarr Native Title Claimants") in 2009 to resolve the Mirarr People's application for a
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determination of native title, lodged in the Federal Court of Australia in 1997 ("the native title
claim").

ln making the offer of settlement to the Mirarr Native Title Claimants, the Commonwealth
Government noted that:

the Government's offer to "schedule" the Jabiru Township land was a significant shift in
policy;

the Government's position reflects the unique circumstances which arise at Jabiru and

which warrant a unique resolution outside the ordinary range of options for settling native

title claims;

the offer to "schedule" the Jabiru Township and adjacent non-Township areas was
conditional upon an immediate 99 year leaseback to the Commonwealth;

it was important to include the Northern Territory Government in discussions due to its
responsibility for land management and service provision; and

given the acknowledged significance of the Commonwealth's offer to meet the Mirarr

Native Title Claimants' aspiration for recognition of their traditional ownership, that the
Commonwealth would not be required to pay rent.

The Northern Territory gave in-principle support to the Commonwealth Government's proposal to
settle the Jabiru Township native title claim on the basis that there existed a shared policy
understanding between our respective governments that Jabiru would develop as a town servicing
the needs of the region and providing opportunities for sustainable community development and
business investment.

The Northern Territory supports the proposal to grant the Township as Aboriginal Land even though
Jabiru was not claimed by the Mirarr People under the ALRA and nor was it available for claim
under the ALRA. When enacted, the ALRA "scheduled" as Aboriginal Land former reserves, some
of which included large communities. As a result, there are some towns on Aboriginal Land.
Long{erm leasing arrangements, especially long-term whole of township leases are favoured by the
Commonwealth for all existing large communities on Aboriginal Land to minor, to the greatest extent
possible, ordinary freehold tenure. lf a town is not already on ALRA land, the Commonwealth's
position remains not to make the town Aboriginal Land. ln that context, the Commonwealth's
proposal to schedule the Town as Aboriginal Land under the ALRA is an exception. The
Northern Territory supports the Jabiru settlement proposal even though, as a matter of law
Township areas are not available for claim under the ALRA.

We also note the Principal Recommendations of the Ranger Uranium Environmental lnquiry Second
Report before Commissioner Justice Fox in 1977 thal the land which constitutes the Town not
become Aboriginal Land but become part of the national park.

The Bill generally gives effect to the legal framework of the settlement offer made by the
Commonwealth in 2009 to the Mirarr Native Title Claimants and the subsequent variations to that
settlement offer agreed between the Commonwealth, the Northern Territory and the Mirarr Native
Title Claimants in 2010. Namely, the Bill provides for a deed of grant to be delivered (effected) upon
either:

(a) section 19 Aboriginal Land Rþhfs (Noñhern Tenitory) Act 1976 (Cth) ('ALRA") leases

being granted to the Director of National Parks (Category A Jabiru Land), an Aboriginal

and forres Strait lslander corporation nominated by the Northern Land Council
(Category B Jabiru Land) and the Northern Territory (Category C Jabiru land); or
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(b) a section 194 ALRA lease of all of the Jabiru Town Land to the Commonwealth

The key features of the settlement framework as set out in the Bill also include:

1. the surrender of the Director of National Parks' freehold estate in the claim area,
including the Jabiru Township;

2. the preservation of any existing right, title or interest or anything (including, all

existing subleases) on the same terms and conditions until 2021 (lhe date upon
which the current headlease and subleases expire); and

3. the preservation of the ownership of Jabiru Town infrastructure or fixtures by the
Northern Territory. As the Commonwealth has previously advised the Northern
Territory, the Commonwealth will not amend the Bill to preserve rights, interests or
obligations under the 1985 Cost Sharing Agreement between the Jabiru Town
Development Authority and Energy Resources of Australia.

Thus, the land proposed to be scheduled will not be granted as Aboriginal Land unless and
until leaseback arrangements are agreed. As the Northern Territory Government has
previously advised the Commonwealth, the Northern Territory's preference is for the section
19 ALRA leases currently being negotiated with the Mirarr Native Title Claimants.

Deeds of Grant Gonditional Upon 99 Year Headlease

The implementation of the Commonwealth's settlement offer involves complex legal and
policy issues. The practical effect of the Bill, if passed, is that it will not resolve all outstanding
issues regarding the implementation of the Jabiru settlement including, in particular:

o the terms and conditions of a new Town headlease for Jabiru and subleases,
including the principles upon which non-Government sublessees are to be

transitioned to rental payments;
o completion of a new Jabiru Planning Scheme and arrangements under the

NT Planning Act and the Commonwealth Environment Protection and Biodiversity
Conseruation Act;

o a variation to the 1985 Cost Sharing Agreement between the Northern Territory of
Australia and Energy Resources of Australia;

o permit free access to the town once it becomes Aboriginal Land; and
o ârâogements for access to town infrastructure.

The Bill will therefore not obviate the need for the ongoing negotiations currently being
undertaken by the Northern Territory with the Mirarr People.

Jabiru is an important regional service centre in the Northern ïerritory, the only township
within the Kakadu National Park, and catering for business, residents, and tourists to the
region. Business operators at Jabiru have, for some time, expressed legitimate concerns that
the current headlease for the town will expire in 2021. This has resulted in existing
sublessees being unable to secure finance and investment in the Town declining.

Against this background, it is crucial that the new Jabiru Township headlease - a condition
precedent to the Jabiru Town land and adjacent areas being granted as Aboriginal land -
adequately provides for flexibility and growth and meets the best long term interests of the
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Northern Territory, the Mirarr traditional owners and other stakeholders, in a balanced
manner. lt is vital that the parties develop a Head lease which recognises Jabiru as a town of
strategic importance to the Territory, one which will play a significant role in the future of the
Kakadu region and recognises the Territory as a key stakeholder.

Description of the Land to be Scheduled

Section 27 of the Bill inserts at Pad 4 of Schedule 1 of the ALRA, under the heading "Jabiru":

'Allthat land in the Northern Territory comprising:
(a) the whole of Northern Territory Portion 2271 delineated on Survey Plan 57711448 lodged

with the Surveyor-General, Danruin, and containing an area of approximately

5.14 hectares; and

(b) the whole of the Jabiru town land (see section 3AC of this Act) [section 3AC refers to "the

boundaries of the land comprising the whole of former Northern Territory Poftion 2272

delineated on Survey Plan 579/31 lodged with the Surveyor-General, Danruin"l; and

(c) the whole of Northern Territory Portion 2273 delineated on Survey Plans 5771144A,

57711448, 5771144C and 5771144D lodged with the Surveyor-General, Danruin, and

containing an area of approximately 5,502 hectares."

As has already been noted by the Northern Territory, the Northern Territory remains
concerned that the Bill does not provide a proper description of any of the areas of land
proposed to be scheduled. Further, the Northern Territory is concerned that despite
comprehensive survey work being commissioned by the Northern Territory to identify the
areas of land to be scheduled and the particulars of the completed survey work having been
provided to the Commonwealth, the Commonwealth has advised that it does not propose to
amend the Billto correctly identify the areas of land to be scheduled.

Following survey work being undertaken for the purposes of the Commonwealth's settlement
offer, the following represents the proper description of the land proposed to be granted as
Aboriginal Land:

(a) the whole of Northern Territory Portion 7126 delineated on Survey Plan 520111202

lodged with the Surveyor-General, Dan¡uin, and containing an area of approximately
3.96 hectares; and

(b) the whole of the land listed in Attachment A; and
(c) the whole of Northern Territory Portion 7127 delineated on Survey Plans 520111203A

and 3.201212038 lodged with the Surveyor-General, Darwin, and containing an area of
approximately 5469 hectares.

We confirm all road lots are excluded from (b)above.

We confirm the Department of Families, Housing, Community Services and lndigenous
Affairs advised the Northern Territory in January 2013 that the particulars of the completed
survey work commissioned by the Northern Territory would be used as the basis upon which
the land proposed to be scheduled would be described in the Bill.

Thus, the Northern Territory is most concerned that the Department of Families, Housing,
Community Services and lndigenous Affairs has, in the last week, changed its position and
advised the Northern Territory that as it anticipates the Bill will be debated in the House of
Representatives after Federal Parliament resumes on 14 May 2013 for the Winter Sittings



that no amendments are proposed to the Bill (including in relation to the Jabiru land
description issues). We are also concerned at the Department's suggestion that the process
under sections 12AA and 12AC of the ARLA be engaged to identify public roads on land
comprising the former Northern Territory Portions 2271 and 2273 at the time of execution of
deeds of grant. We note this is the first time this approach has been raised with the
Northern Territory.

As the Northern Territory has, with the support of the Commonwealth, proceeded with and
completed the surveying processes for the former Northern Territory Portions 2271 and 2273
(which we confirm are cancelled titles), it will be necessary for the Commonwealth to amend
the Bill to ensure that a deed of grant referring to these portions is capable of being registered
in accordance with section 12(5) of the ALRA and that the relevant provisions of the Bill and
the proposed deeds of grant will be of legal effect and operative. ln that regard, we
respectfully req uest the Committee amend the Bill in the manner previously advised to the
Commonwealth and referred to in this submission

Il''n
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PETER CHAND
Planning and the Environment

cc Mr lan Holland
Committee Secretary
Senate Committee on Community Affairs
PO BOX6100
Parliament House
CANBERRA ACÏ 2600
Via email at: community.affairs.sen@aoh.qov.au
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Attorney-General and
Justice
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Parcel number
Town of Jabiru,lot 1

Town of Jabiru,lot 2

Town of Jabiru,lot 3

Town of Jabiru,lot 4

Town of Jabiru, lot 5

Town of Jabiru, lot 6

Town of Jabiru, lot 7

Town of Jabiru, lot 8

Town of Jabiru,lot 9

Town of Jabiru,lot 10

Town of Jabiru, lot tL
Town of Jabiru, lot 72

Town of Jabiru, lot 13

Town of Jabiru,lot L4

Town of Jabiru,lot 15

Town of Jabiru, lot 16

Town of Jabiru,lot L7

Town of Jabiru,lot 18

Town of Jabiru, lot 19

Town of Jabiru, lot 20

Town of Jabiru, lot 2L

Town of Jabiru, lot 22

Town of Jabiru, lot 23

Town of Jabiru,lot 24

Town of Jabiru,lot 25

Town of Jabiru,lot 26

Town of Jabiru, lot 27

Town of Jabiru, lot 28

Town of Jabiru,lot 29

Town of Jabîru,lot 30

Town of Jabiru,lot 31

Town of Jabiru, lot 32

Town of Jabiru, lot 33

Town of Jabiru, lot 34

Town of Jabiru,lot 35

Town of Jabiru, lot 36

Town of Jabiru,lot 37

Town of Jabiru, lot 38

Town of Jabiru,lot 39

Town of Jabiru, lot 40
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Town of Jabiru,lot 42

Town of Jabiru, lot 43

Town of Jabíru,lot 44

Town of Jabiru,lot 45

Town of Jabiru,lot 46
Town of Jabiru,lot 47

JABIRU . ATTACHMENT A
Area (m2)
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236
237

238

239
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444
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457
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47t
472
473

474
475

968

1000

1040

978

837

837

968

1150
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NT Portion
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