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child. This ip turn will compose part of a broader
consideration of adoption legislation and practice 1in ghe A.CLT.
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Any ocersen or organisation is welcome to te In bemeh
wikhi tae Commission on the issues raised in rhis caper. Zcu
could telephone, OL preferably put what you have TO 3ay in

writing to tae Commission at 1ts Canperra address.

As access to information in adoption is a pressing
concern in a number of States contemplating legislative raform,
and as cthe A.C.T. Adoption of Children Ordinance was drafted 3as
a Model act, it is noped that rhis Discussion Paperl anpd Eae
supsegquent review of legislation will be relevant to TemMoers wrs

the adoption ~riangle througnout Australia.
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The Human Rights Commissicn has received a number of
Lel

complaints arising from acdeoption legislation and rractice,
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its general mandate to examine acts and Practices ©Of the
Commonwealth in relation to human rights, the Commission has

-

determined to undertake a study. of:the A.C.7, : -
Children Ordinance 1965. ¢ As the 1963 Ordinance was drafted as a
Model Act for State legislation, it is hoped that the
Commission's study will have similarly broad relevance to
adoption law in Australia. The study will consider such matters
as: procedures for assessment of adoptive parents, provisions
dealing with consent to adopt, open adoption, and the tights of

the older adopted child to retain its surname.

B The present Discussion Paper is part of that broader
undertaking. 1Its purposé is to focus attention con the rignts to
information and to privacy involved in access to original
adoption records. 1In particular, it looks at the rights of
relinguishing mothers to access to information, as these have
hitherto received the least attention. It is hoped that public
response to this discussion paper will be of assistance to the
Commission in its broad review of adoption legislation in the
A.C.T.

II. CHANGING 2SRCTPTTIONS

;

4. The vight of a relinquishing mother to information,
particularly identifying information, about her adopted child
has to be balanced against the Iights to privacy of all the
parties teo an adoption. At present the bearing of these rights
on adoption mat:ters is being reconsidered in response to a
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~based on the assumption that those interests are bes

number of changes in social attitudes to adoption and to
ex-nuptial birth. These changes have in their turn forecrounded
a pumbef of &ivil rights” issues £lowing from adoption, issues
pound up with the Declaration of the Rignts of the Chilé and
with the Articles of the International Covenant cn Civil and
Political Rights (ICCPR) relating to privacy, access to
information, discrimination on the grounds of status and the
rights of the child.

B While the relevance of specific Articles of the ICCPR
to access matters cannot be questicned, the precise manner of
their appllcatlon is not always immediately apparent. What - to
take an example - are the interests of the child which are to be
protected under Article 24 in the case of access to informaticn

concerning its natural mother? Existing adoption le
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closing off all records of adoption Proceedings and origin
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birth certificates. Recent research argues strongly that the
best interests of the child are on the contrary far more
frequently served by mak;ng all of its background information
available to it, and that in fact to withhold such information
may be to give rise to significant psychological damage. 1In
cases such as those, where the relevant human rights instruments
lay down cTear principles which must be given pracst ca1 content
by relevant experience, the role of a human rights discussion
Paper 1s to examine both the human righ=ss Principles and the
relevant practical experience and their relation to each other,
Sociological research, informed opinicn, overseas experience of
different legal provisions and above all the views of
Participants in the adoption triangle - an orderly consicderation
of all of this evidence is necessary before a balanced judgement
can be made of how the relevant human rights Articles acrly to
the actual conduct of access provisions.

B It 1s also necessary to lock at the Sex Discrimizmation
ACt to see whether current laws or Practices relating to
adoption constitute direct or indirect discrimination on the



ground of marital s s
on the Grounds of Mar:i=a: Stztus”). This paper dces not raise

final points for dise: out the rights of natural f
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"Rights of Natural Fathers”,
and the issue of diserimingss o
discussed.

7 Current Australian adoption law dates, broadly
Speaking, from uniform legislation enacted in che 960 Ifs
explicit function is to enact the principle that the adocvted
child shall be tegarded as having been born in wedlock to the
adoptive parents.l Its implicit function, Erenjsdssbogive
legislative.effect Lo the assumption that the natural mother, in
¢iving up her child for adoption, wishes to efface nersels
completely from that child's life. tamwidns this assumption is in
turn derived from the belijes that the birth - Presumably
illegitimate - of the cnild is a matter of shame and secrecy for
the mether, whose 'natural' wish accordingly is to "put the past
behind_@er" apd_tq "Carry on as ‘if ir never happened". The very
fackeofutive e@xtra-marital sirth was, _in the i9605, viewed as
Sulficient evidence of the natural mother's moral incompetence
to act as a mother. Her practical incompetence was ensured by
the absence of social Security benefits for single mothers,
Accused of selfishness ICr consicering keeping her child, .and
then accused of selfishness for having given it up, the natural
mother was implicitly punished and saved by the law which
requlatad the adoption of her chilgd in circumstances of strigs
ANONymitys A Socially conditioned guilt ensured, or at least
w¥as thought likely to ensure, that the natural mother herseif
wWould want to preserve that anonymity. Adopted children SegkEng

natural parents were warned that their mothers would not be

l. Peter Quinn, Session 1, in Adoption Crisis, Trends and
& =5 + 2I0Csedings “of 3 seminar, Adoptive 7arents
Asscciation, Canberra, September 1978, p.13.

2. Cliff Picton and Mia Bieske-Vos, Persons in _Ques+tion:
adoptees in ssarch of origins, C.J. Picton, Melbourne,
1582, pp. 12-13 Summarises present research casting doubt
on this assumption.
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grateful to have their pasts "raked up" and published. And many

natural mothers agreed.

8 Attitudes like these. and the
them, are beinc seriously guestioned tv groups int
making information concerning adopted children available to
relinguishing mothers.l Groups like the National Council for
the Single Mother and Her Child and Jigsaw - which have been
urging the introduction of provisidns for access te such
information since 1974 and 1976 respectively - have emerged in
response to a number of factors. The provision of social
security benefits for single mothers has meant a radical drop in
the number of babies available for adoption - a drop of 50% in
the past eight years - which has in turn increased the
'bargainingopewer! of those single mothers: who .do decide to gige
up their children for adoption. At the same time the social
stigma, and the associated guilt, of extra-nuptial conception
have shrunk significantly, thus increasing the tendency of

single mothers to keep their children and decreasing the
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tendency of relinquishing mothers to &é%ire"bflétcept

anonymity. In addition, as the Victecrian Adoptien Legislation
Review Committee has pointed out,2 there is a connection between
the issue of access to information in adopticn cases, and an
overall increase in sensitivity to civil rights. Because
adoption legislation in Australia 1s a State responsibility,
Federal freedom of information provisions do not apply to
adoption matters;3 nevertheless, it is argued that the denial

1. See Sister Rathleen Grant, "Access to BRirth Information

An Overview", in In search of self-identicv - access =0
BeBa cion, 2roceeding k2 inar, National Council for

the Single Mother and her Child, (ed.) Patricia EBarper,
Melbourne, August 1980, p. 42, and Margaret McDonald,
Session 1, APA Seminar 1978, 2roceedings, p. 28.

2. Adoption Legislation Review Committee of Victoria, Repors,
Government Printing Office for the Department of Community
Welfare Services, Melbourne, 1983, 6.2.2, Henceforth,
Adoption Legislation Review Committee Report.

3. See Ron Brown, "Consumer Richts - Access to Files: Access
to Information within the Department of Social Security®,
in Proceedings, Third Australian Conference cn Acopticn,
May 1982, (ed.) R. Oxenberrvy, Adelaide, 1982,pp. 223-227,.



S to information in that instance is anomalous in
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n to tZe coverall pattern in Australian civil righ
legisiaticn, Certainly it raises questions in relation to the
provisions ¢f the ICCPR, to which Australia has been a signatory
since 198C. Finally, if chancges in ideoclogy are largely
responsible for the growth of such adoption pressure groups, the
aroups themselves are largely résponsible, through various
public relations strategies, for the emergence cof changes in
ideoclogy which they seek to have enacted as law.

2 8 The overall thrust of recent ideological change, then,
has been to push fdr a re-definition of the balance between
privacy and access to information in adortion legislation. Such
re-definition is of course complicated by the triangulaz
relationships of adoption. That is, the rights to access =o
information and to privacy have to be considered in relaticn to
the adeopted child, the relinquishing parent(s', the adoptive
parents and the relationships holding between them. While
considerable attention has been given, and is being given, to
increasing access to information by the adopted caild, th
position of the relinquishing mother remains in doubt. T

Victorian Adoption Legislation Review Committee, for exam

e
he
ple,
wnich Dbrougnt out very explicit and detailed recommendations for
‘making information accessible to adoptees, was reserved on the
matter of whether identifying information abtout adopted perscns
should be made available to natural parents, though it
"generally support(ed]"” such legislation providing the adorted

‘perscon was over 18 (Adoption Legislation Review Committee

r
O

3gpors, 6.4.38). It is because most discussion of access
information and adoption has centred on the rignts of adoptees
that the present paper has been produced. The focus here is
narrow: other issues arising from adoption, including the
adoption of Aboriginal children, require separate papers.

III. HUMAN RIGHTS - PRIVACY AND ACCESS

In general terms one must strike a balance between
numan rights. There 1is obv10uslv a right to Drlvacv,
but there is also I believe a ri cht to informaticn,.+



ke infdrmarlied in adopnio les 17, 19, 23, 24 ané
26.1 Alsc relevant are Principles 2 ané 6 of the Declaraticn of
the Rights ¢f the Child.2 Article 17 states that "No cne shail
be sSubjected Lo arbitrary or unlawful interference with nis
privacy, family, home or correspondence, nor to unlawful attacks
on nRis honour and reputation.” 1Its assertion of the right to

t
privacy can be argued to cover egually cases of adopted persons
("interference with ... privacy"), adeptive parents
("interference with ... family"), and relinguishing mothers
("attacks on ... honour and reputation”) so long as each is
protected by law as is the case at present, or so long as any
interference with privacy or family can be shown to be
arbitrary. Article 19, on the other hand, provides fcr
(paragraph 2) the "freedom to seek, receive and impart
information and ideas of all kinds." Although this right to
information 1s restricted in Article 19 by "respect for the
rights or reputations of others,” (3.(a)) it can nevertheless be
seen to raise the gquestion of whnether current legal protections
oL privacy in adoption may be excessive to the detriment of the

1ght. £¢ Lnformation.

11. Other provisions of the ICCPR and the Declaration of
the Rights of the Child cited here are specifically relevant to
the case of the adopted child, and affect the situation of the
relinquishing mother and the adoptive parents only indirectly
and as a result of their bearing on the rights of the child. So
far as the rights to privacv and to information themselves are
concerned, Articles 17 and 19 must constitute the fixed points
of reference provided by the ICCPR. The general guestion raised
ls whether the two Articles are in conflict in the particular
case of adopticn records, and if so whether this conflict
theoretical and irresolvable one, or whether it simpl

of current legislation regarding adoption.

1. Por zfull text of these Articles, see Appendix 4,

2. For full text of these Principles, see Appendix 4.



12, The Australian Law Reform Commission, in its Report c¢n
Frivacy, has argued that there is no inconsistency between

privacy and access in that

informaticn privacy rights would allow access to
personal information to protect against the
possibility of misrepresentation or unfair decision
making. Recognition of a claim by the individual of a
'right to know' what information is held about him
would reciprocate the Government agency's or private
organisation's asserted 'right to collect' personzl
information about individuals.l '

Since the Law Reform Commission acts under the obligation to
ensure that the laws and proposals it reviews are consistent
with the Articles of the International Covenant con Civil and
Political Rights, its views on the matter of privacy and access
are of particular relevance here. The argument then is that
Privacy is sustained if access is made available to the first
person or subject of the record, while third persons would be
restricted from access to sensitive material. But in the case
of relinquishing mothers seeking access to information
concerning their adopted children, no clear distimetion between
the first person and the third person is possible. That is,
what may be sensitive informaticn to a child - the fact *that
that child is adopted - may equally and reciprocally be
sensitive information to the relinguishing mother; Granting
access to either individual may be said to viclate the privacy
of the other, and yet in each case the right to access can be
arqgued, for., Thus it is that in the particular case of
relinguishing mothers and their children, possible
inconsistencies between rights to privacy and to access ko
information can be isolated., Additional difficulties are posed
by the age differentials of mother and child. Can a child have
reasonable expectations of privacy concerning records made on
its behalf during its infancy in the same way that its mother
can have reasonable expectations concerning those same records?
Or must mothers wait 18 years for access to information if such
a period were stipulated for access rights for adoptees? What
are the rights of the adoptive parents, by whom the adoption

1. Law Reform Commission, Report No, 22: Privacy, Australian
Government Publishing Service, Canberra, 1983, 76.
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in the case of collectivelv se

allow the answers to those guestion
Articles of the ICCPR which give pricrity toe the ricghts ¢f =
ssed below -
18 ~ in

effect puts the matter of children's rights out of the question.

child, any proposed legislation, such as that dis

é
which would give access to adopted persons only at

18 Before trying to specify the interlocking sets of
rignts presented by adoption, it is necessary to look first at
existing adoption legislation. That legislation implicitly
established and/or responded to the allocation of rights in
adoption which was dominant in the 1560s. It is important that

us
n

such legislation and the assumptions it incorporates, »ze
considered in relation to the crinciples enunciated in the
ICCER.

L
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14, Adoption in Australia is a State matter, with each
State and Territory possessing its own adoption Acts or
Ordinances. During the 1960s, legislation was passed in each
State and Territory based on a Model Uniform Act.l @ Since that
time, individual States have amended their legislaticn
individqually and there is accordinglv some variation Zrom Stace
to State in adoption procedures.? But the assumption that

e adoption effects a permanent change in stactus for the adopted

- c¢hild is common tb all the uniform legislation. The adopted
child is regarded as having been born in wedlock to the adoptive

parents - that 1s, it legally ceases to be a child of its

1. See Appendix 1: Comparison of State Adoption Provisions

2. See Justice Elizabeth Evatt, "National Adoption Policy and
Law: Legal Aspects”, in 2rogceedings, Second Australian
Conference on Adoption, May 1978, (ed.) Cliff Picton,
Melbourne, 1979, pp. 39 f:£.
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previous parents. The closest possible analogy is established
petween adoptive and non-adoptive parenthood. The usefulness of
such an analogy has been increasingly viewed as guesticnable,
but it can be seen to answer to the concepts of shameful
illegitimacy and natural fitness or unfitness for parenthood
from which the legislation flowed. "By a process which may Dbest
be likened to that of grafting a fresh scion on to parent stock
in a pbotanical context, the illegitimate child's legally
ancnymous antecedent condition is suddenly superseded by
membership of an established and accepted social family group in
the legal and social sense, "1 Thus the legal effect of adoption
laws in individual States reflects that uniformity of principle
which was the intention of the legislation adopted in the

1960s. Also uniform were the principles of the general
registration of adoption and the assumption of jurisdictional
recogniticn of interstate and overseas adoption crders. Where
adoption legislation in States and Territories varies is in tae
broad area of the requlation of the arrangement of adoptions,
and the making of adoption orders. While the matter of_.the
secrecy of adoption proceedings £falls wlthln this area, the
States and Territories have nevertheless established commecn
provisions which ensure that (1) applications for adoptions are
not held in open court, but in camer3i, and are to include only
parties or their representatives, while all repcrts and recorcs
of proceedings are closed to inspection unless the court
otherwise orders, and (2) the publication of the identity of any
of the parties involved in an application for adoption is
prohibited.2

i5. The assumption underlying all these provisions was
recognised by the Royal Commission on Human Relationsiips as
being

1. H.A. Finlay, Lfami ! gtralia, Sydney, 197%; 1002.

2. See Finlay, op.cit., 1074.
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that the child's welfare and interests, rights and
needs are paramount and that these are best served in

i

a family situation. The needs and rights of the
nataral carents and the adopting parents are by
gefinicion ssgondary,it
Thl1s zssumption 1s consistent with Article 23 of the ICCER whiah

The ramlly is the natural and fundamental group uni
of society and is entitled to protsction bv soc;ehy
and the State.

Furthermore, such an assumption is also consistent with

‘Principle 2 of the Declaration of the Rights of the Child, which

proclaims that -

The child shall enjoy special protection, and shall =e
given opportunities and facilities, by law and by
cther means, to enable him to develop Hnvsmauv,
mentally, morally, spiritually and socially in a
healthy and normal manner and in conditions of freedom
and dignity. In the enactment of laws for this
purpose, the best interests of the child shall be the
paramcunt consideration.

16 s But while Australian adoption law is based on zn
assumption on which Article 23 and Principle 2 are also based,

it does not necessarily follow that existing provisions in

Australia do more than ar+%iculate the interests of other tarties
Lo adoption as if they were the interests of the child. It is

arquable for example that secrecy provisions may enable an
adopted child "to develop physically, mentally, morall

spiritually and socially in a healthv and normal manner”. 3
!

o] C

1t could also be argued that such protective insulation is
more: than an enforced and possibly harmful ignorance entzilesd on

the child by some adoptive parents or covernmental acencies

While Australian adoption law recognises principles alsc

recognised by the ICCPR and the Declaration of the Rights of the
Child, translation of those principles into practice is
increasingly a matter for debate., The debate is being pursued

in a number of different States (see Appendix 2),

l. Roval Commiss*on on Human Relationships, Final Report,

Volume 4 Part V ‘ng_ﬁgm;;g, Australian Government
Publishing Sefv1ce, Canberra, 1877, 7.2.
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but most crucially in Victoria. Indeed, recent and pending
access legislation in Victoria must be regarded as having a
strong potential bearing on the future of uniform adoption
legislation. The present state of that legislation can be
studied, together with statistics associated with 1it, in tae
&sCw'Ts

atrrali Diral Tarri+s=nry
17+ The Adoption of Children Ordinance 19635 was intended &o

serve as a model Act for uniform legislation for all the States,
and all the States did in fact conform to the model more or
less. With respect to access to information, the Crdinance
makes the general provisicns noted above regarding in _camer3
proceedings, closed records and prohibition of the publicaticn
of the icdentity of participants (see Aprendix l). Section 63 of
the Ordinance refers other matters flowing from adeoption,
including matters of access, to the Territory's Regulations, the

relevant Regulations ¢f which provide as follows:

10. (S5) The Register of Adoptions or any memorancum
or copy of an adoption order, or of an order
discharging an adoption order, received by the
Registrar of Births, Deaths and Marriaces shall nct be
open for inspection,

(6) Subject to the next succeeding regqulation
(regarding the issue of a certificate of date of birta
of a person born overseas], the Registrar of Births,
Deaths and Marriages shall not issue a copy of or
‘extract from an entry in the Register of Adoptions cr
a copy of or extract from a memorandum Or copy of an
adoption order, or of an order discharging an adoptiocn
order, to any person unless the Court s¢ orders cor th
Registrar of Births, Deaths and Marriages 1s satisfied
that the copy or extract is properly required as

evidence in proceedings under the Family Law Act 1973,
11. (1) Where an order for the adoption of a child

born in the Territocry has been registered in the
Register of Adoptions under regulation 10, the
Registrar of Births, Deaths and Marriages shall
re-register the birth of the child by entering in the
Register of Births such of the following particulars
as he is able to ascertain from the memorandum or copy
of the adoption order:

(a) the particulars of the child's name after
adoption, sex and date and place of birth;
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(b) particulars of the adopters;

(c) a notation to the entry, signed and dated by the
Registrar of Births, Deaths and Marriages, to the
effect that the birth of the child is registered
ln pursuance of this regulation.

(2) Where an order discharging an adepticn order, in

respect of a child torn in the Territory, has been
registered In the Register of Adoptions under
regulation 10, the Registrar of Births, Deaths and
Marriages shall -

(a) make a notation on the page in the Register of
Births on wnich the birth of that child nas been
re-registered in pursuance of the last preceding
sub-requlation to the effect that the adoptiocn

order has been so discharged; and

(b) make a further registration of the birth of that
child to accord with the order discharcing the
adoption order.

(3) The notation referred to in either of the las=~
two preceding sub-regulations shall not be included on
any copy of, or extract from, an entry in the Register
of Births issued by the Registrar of B$'ths, Deaths
and Marriages.,

(4) Where the Registrar of Births, Deaths and
Marriages re-registers the birth of an adopted child
under this regulation, he shall write on the page of
the Register of Births containing the ori ginal entrv
cf the birth a notation, signed and dated by nim. to
the effect that the birth of the child has been
re—registered on another page of the Register of
Births, specified in the notation, in pursuance of
this regulation.

(5) Where an adoption order relates to a child who
has previously Dbeen adopted, the Registrar of 3irzhs,
Deaths and Marriages shall re-register the :-:tn of
the caild as if the entry relating to the previous
acdoption of that child were %the original entry of the
birth of that child.

(6) Where the birth of a child has been re—feclst red
in the Register of Births in the pursuance of this
regqulation, the Registrar of Births, Deaths and
Marriages shall not issue to that child or to another
person a copy of, or an extract from, the original
entry of the birth of that ¢hild unless the Registrar
of Blrths, Deaths and Marriages is satisfied that the
COpy or extract 1s properly required as evidence of a
fact of which a copy of, or extract from, the entrvy of
the birth of that child made in pursuance of this
requlation would not be evidence.
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18« Section 31(1) (c) (i) of the Family Law Act 1975 confers

on the Family Court of Australia jurisdiction to dezl wizh =he

Q n of children in the A.C.T. However, in order £fcr =he

?amily Court to exercise that jurisdiction (the Sucréme Cogrs
urren

tly), the Ordinance will reguire amendment,
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12, Demographic data flowing from adoption in the A.C.T. i

i

in line with similar data across Australia. In the yezr ending
30 June 1982 there were 46 children adopted in the AsCaTey 811
ex-nuptial children, whose mothers' ages at birth were as
follows: 20 between 13 and 18
13 between 20 and 24
3 between 25 and 239,
These numbers fall within the Australia-wide pattern for 1981/82
in wnich 95.73% of children adopted by non-relatives were
ex-nuptial, and of these 53.6% were relinguished by mothers
between 15 and 19, while 29.43% were relinguished by mothers
between 20 and 24. Between 1 July 1382 and 30 June 1983, 24
mothers relinguished in the A.C.T.; and between 30 June 1982 and
21 February 1984, there were 10 more. All were between 17 and
22. As a tule, children relinguished in the A.C.T. are adocted
in the A.C.T. Exceptions arise in the case of agencies wishing
to place children with particular ethnic backgrounds or medical
needs or in the case of private religiously-based agencies. The
Welfare Branch of the Department of Territories and Local
Government, which places all children relinguished in the
A.C.T.), would go ocutside the Territory %to place a child in an
ethnic group similar to that of its gparent(s) but outside =he
specifiic community to which a parent belonged. On the other
hand, all six of the children from New South Wales placed in =x
A.C.T. 1in 1983 were brought to the Territory by private
sectarian agencies. Current A.C.T. adoption waiting lists are
compcsed as follows:
34 step-parents
106 being assessed
26 approved and awaiting placement
48 being assessed for overseas placements
123 apoproved for overseas placements
227
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14,

20. As an illustration of the directions that might, in
Spture,; Pe kaken i A,C.T, legislatipon, the Wictorian slrgacsiern
is particularly relevant,

‘Zigf—ﬂ.ri:

21 The first Victorian Adortion of Children Act was passed

in 1928, two vears after the first English Act. EiEEEeEsyian
version of the Model Act, rassed in 1964, has been in force
since 1966, and was amended in 1972 and 1874. In 13978 =zhe
Victorian Attorney-General appointed an Adoption Legisiation
Review Committee which was directed to consider, among other
scurces, the Statute Law Revision Committee's Recommendations on
access to original records in adoption. However, before the
Acdcpticn Lecislation Review Committese's final report was
available, in December 1980, the Adovtion c¢f Childran
{Informationt Act 1980, following the lines recommended bv the
Statute Law Revision Committee, was passed. Public response to
the Act was such that it was proclaimed only 1n those secticns
relating to its title and the establishment of an information

register. The register provided a format in which adoptees and

natural parents coulcd enter their names if they wished to sesek
information concerning the other, or 1f they wisned Lo mzke
gontact,

224 Later, the Adoption Lecislation Review Committee's
final Report was made available (March 18983), According to %hat
Report, the packground of the current legislative situaticn is
as follows. The Adoption Act 1964 nad in fact instituted in

Victoria a system of confidential adortion. At that time such
legislation "w@siavreflection,of what was seen to be community

attitudes towards illegitimacy" and, it was argqued -

. would protect the anonymity of the natural parents
whether or not they wanted their parentage of &the
adopted person to be disclosed

. woulc protect adopted persons - it was assumed that
only ex-nuptial children would need to be adeooted -
from the stigma of illegitimacy



" would protect the adoptive parents' privacy {rom
intrusion by the natural parents

: were necessarvy before adoptive parents could build a
good relationship with their child (Adoption
Legislation Review Committee Report 6.0.2),

When pressure was brought to bear on the Victorian Government t0
open adoption records by those persons whom it had sougnt to
protect, the Statute Law Revision Committee was asked tO look
into the matter., The recommendations of the SLRC and the
subsequent provisions of the 1980 Act nave been interpreted by
both the Adoption Legislation Review Ccmmittee and various
adoption pressu:e groups+ as inherently conservative, still
reliant on the assumptions cgoverning the 1964 legislation, and
as having "disregarded all available research, findings and
informacion™ {Adoption Legislation Review Committee 2epQrf
§.2.16). The SLRC's recommendation not to introduce any
retrospective legislation has been described as "based on false
premises" and "perpetuating the suffering of many adopted peorple
who are deprived of the fundamental right which is basic to
their psychological and social well-being".2 It was also
described as anomalous in the light of the recommendation that
persons adopted after the legislation was enacted should in fact
be given access to their original birth certificates at 138 if

parents consented.

23 The establishment of an adoption register - the only
provision in the 1980 Act which has in fact been proclaimed -
will, it has been argued, ofier a poor substitute ZIor
restrospective access legislatiocn "and even that section 1is not
effecrtive as a section of the Act permitting the drawing up of
Regulations and providing for the operation of the Register, has

not been proclaimed® (Adoption Legislation Review Committee

1. Namely, tne Victorian Standing Committee on Adcption, the
Victorian Council of Social Service, the Adoptive Parents
Association, Jigsaw, the National and Victerian Council for
the Single Mother and her Child and a number of adoption
agencies.

2. John Triseliotis, Letter to the Statute Law Revision
Committee of 1 November, 1978, reprinted in NCSMC Seminar
1980, 2roceedings, p. 351,

[ 2=
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Report 6.12.16). The reason for this is that adoption

registers, where established as an alternative to the eractment

cf retrospective legislation permitting access, have been proved
e

0 De ineffective, Thelir limitations are clear from the
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experience of New Scuth Wales, where only six "matches®

lg

occurred after two and a half years of operation (October 197

to early 1979), and in South Australia, where only four contacts
had been made after two years of operation (August 1977 to June
1979).1 This scarcity of matches arises because the chance of
mutual registration by an adopted person and a natural parent 1is
very low unless bolstered by more active research and
consultation. In the absence of such positive help, registers

may produce more frustration than hope.

24. The Adoption Legislation Review Committee's
recommendations, which if implemented would displace the 13980C
and 1981 legislation, are, generally spe reaking, much mecre in line
with current arguments about access for adopzed persons, though
the Report was reserved on the situation of natural parents. In
fact the Committee took the view that

[‘1..

proposals relating to the provision of identifying an
non-identifying information tc adoptees th 1rouch the
Adoption Information Service [(should] apply to natural
parents. This concept was discussed by the Commit<tee
before the publication of Worklng Paper Part I but the
Committee did not make a specific Recommendation on it
at that stage beyond recommending that identifying
information could be given to a natural parent and
supplied by, and with the consent of an adoptive
parent. At that point the Committee had not moved :to
espouse the ldea and considered too, that the proposal
would be likely to be too far ahead of commun: ty
attitudes to be accepted. The proposal, however, was
raised and discussed in the public hearings held by
the Committee. The Committee noted the acceptance and
support shown for this idea dMong persons present at
the public hearings, and that no person expressed
opposition. (Adoption Legislation Review Committese

Report, 6.2.21)

l. Patricia Harper (ed.), NCSMC Seminar 1980, 2roceedincs,
PeVie
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285 The Committee's further deliberations on access and the
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tights of all parties to adoption are incorge
discussion below. Its recommendations recardinc acc
given in Appendix 3, together with a brief zc

legislation based on those recommendations.

28 ; For reasons flowing from Scottish inheritance law,
adopted persons of 17 and above in Scotland have had access to
their original birth certificates cor extracts from original
Birth records since 1330 [Adopticon ¢f Children Act (Scotland)
1930). Thus they might obtain information apout the names of
their original parent(s), their occupations, their home
addresses and the adopted person's place of birth. Interest 1in
Scotland's access provisions has been growing significantly, as
it is the only country sharing Australia's legal traditions atble
to provide evidence concerning the working of such a system over
many vyears. Recent research has snown, firstly, that the
application rate for birth information in Scotland has Dbeen
running roughly at 1% of all adult adoptees or between 250 and
300 people yearly. Secondly, concern about possiple invasion of
the privacy of relinguishing mothers has produced the following:

In 1972 the Registrar General Scotland reported to the
Houghton Committee that there had been no complaints
re the working of the system since 1920. Reguest {ed]
for update on the situation as per 1980, the reply was
"As far as we can ascertain from our records there
have been no complaints about invasion of privacy".l

It appears, then, that in Scotland at least, natural mothers
have not been disturbed by being contacted by their children.

1., Social Work Services Group, Department of Zducation,
Edinburgh, June 18, 1980.
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27, | There 1s considerable further research on the responses
of adoptees and natural mcthers in Scotland to access preovisicns
there. Much of that research has been conducted by Dr Jchn
Triseliotis, whose letter to the WVicCtorian Statute Legislation
Review Committee criticising its fin SS ©on access was guoted
above, Dr Triseliotis's findings ar ited at length below in
sections bearing on the rights of relinguishing mothers and
adopted persons.

-

England

28, After the Houghton Committee's report on the Scottish
experience of adoptee access, Parliament passed the Children act
1975 (S.26) and the Adoption Act 1576 (S.

of 18 and above access to their original

n

l) giving all adorctees
.
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the single condition that they attend zat le
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s u
session. The application rate for such information fo
Scottish precedent. Alsoc similar was the absence of ¢

about invasion of privacy. Though letters concerning fears of
privacy 1nvasion had been received, no actual complaints of

privacy invasion had been made.
New Zealand

29. In 1982 an Adult Adoption Information Bill was brought
before the New Zealand Parliament by Mr Jonathan Hunt. The 3ill
provided for access by both adult adootees and natural parents
to birth certificates and related identifyinc informaticn neld
Dy the New Zealand Registrar-General. Applications werse
required to pe accompanied bv a letter from a social worker or
other approved person indicating that acppropriate counselling
had been given. Provision was alsc made for the removal of the
names of natural parents from birth certificates at their
wZltten request, and the Registrar-Generzl was also to record
the adoptee's desire not to have contact with either cor both
natural parents. Access to information was also made availatle

for medical reasons.
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50 The Bill was not passed.
T ™1 aA Sfa+ag
31. In the United States, as in Australia, adoption law

varles by State. At present, only a few States permit

inspection of adoption records without a court order. In 1971,
a national Adoptees Liberty Movement Association was formed, and
has since spread to Australia, with the purpose of estatlishing:

(a) that before adopted children reach the age of 18, their
adoptive parents must inform them that they are
adopted;

(b) that a human relationship registry be established to
record details of adopted children and their natural
parents;

(¢) that once adopted children reach the age of 18, the
or their natural parents or either of their parents
may ask the registry to contact the other party and, if
both parties agree, their identities should be revealed
to each other and contact be estaplished; and

Vi
X oA
!

(d) that data at the registry be preserved in the strictest
confidence,

32. In 1880, the United States Department of Health
Education and Welfare released recommendations on a Model Sktate
Adoption Act and Model State Procedures. The Model Act allows
access to records of proceedings by those who were parties to
such proceedings. Thus natural parents and adoptees would have
access to the original birth certificate and to cour%t and agency
records of the proceedings terminating parental rights.
Similarly, adult adoptees and adoptive parents would have access
to court and agency records of adoption proceedings. In
addition to the principle of access to proceedings by parties to
such proceedings, the draft Model State Adoption Act bases its
access recommendations on three principles:

l. Royal Commission on Human Relationships, Final Report, Vol.
4, Part VvV, 7.72.



1. Of all the persons involved in the adoption
process, the child being adorted has the least
control over the decisions made and procedures
agreed upon. Hence, 1t 1s deemed unjust that in
the inevitakble Dalzancing of rights and interests
whilieh must poowur 18 every record-access dispute,
the adcptee is deprived Oof a rignt winile cthe righes
of the more "responsibnle” parties are protected,

-

t

2. The policy that adoption is a service to adoptees,
and the Mcdel Act Preamble's guiding principle that

1 ) . : ) ; -

! when irreconcilable conflicts arise, the adoptee's
and ights should prevail.
g

3. The interests of adoptive parents, natural parents,
and the State in Xeeping records sealed, are of
Blg less stature than the adoptee's interest in the
personal qrowth and identity which can result from
his encounter with the physical source of this
being, a reunion which will be facilitated by the
adoptee's inspection of his original birth
certificate,!

’ Zinland

[
M -
eV ET

33« Though most access provisions, where such exist at all,
focus on establishing a right of access for the adopted person,

est and usually the adult adopted person, Finland's legislaticn
gives access equally to adoptees, adoptive parents and natural
parents with no formal age restrictions for applicants. Such
access flows directly from the fact that under Finnish law all

o court documents are available to any person who 1is a party :o

s any action. Agencies from which information is sought are
liable to discourage the natural mother from contacting her

Ve child before that child reaches 20, but she may of right search

RCY7  tne birth registers at any time. The Director of the largest
adoption agency in Finland reports having encountered no special

SRS problems under the Finnish system, which has been operating for
58 years.

to

s

1. Graeme Gregory, "Treating Adoptees as Persons”", Augstralian
Child and Famjly Welfzrs, Vol. 8, Nos. 1 and 2,
Autumn-Winter 1980, p.43.
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34, Given present legislation and the direction of curr

1]

legislative reform in Australia, it appears mcst propable that
provisions for access of adoptees will condition anv recogniticn
of rights to access of matural mothers. Parctly, this is because
cf the lingering assumption that natural mothers woulé not wish
access for themselves or for their natural children; but mainly
it is because of the legal assumption that the rights, *welfare
and interest® of the child should be paramount. This legal
assumption, which is also found in the Declaration of the Rights
of the Child, means that any legislation on tehalf of natural
mothers would have to arrange itself around legislation on
benalf of adoptees,

25 . There are in fact two problems with giving pricrity to
the rignts of the child in this context. The first is that the
right of the child can be interpreted to mean protection fr
"disturbing® information, or access to non-identifving
information only, or access to full details of his/her
background, birth and adoption. Secondly, if (as aprears to be
the case) legislation giving access to adoptees stipulates that
such access 1s dependent on their becoming adults first, then
much of the force of the argument for pricrity for the rights of
the child is dissipated. After all, many of the natural mothers
relinquished their children before they themselves were 18; and
recent research shows that the psychological distress s as real
for some relingquishing mothers as for some adult adoptees. 3otk
Of these problems of legislative priority are bound up witd

current debate about the rights of access of adopted persons.

36 What Australian adoptee activist movements inherited
from their American sources was an argqument for access based on
civil rights. In America the appeal was to the Fourteenth
Amendment to the Bill of Rights of the American Constitutiocon
which. they arqued, was violated when individuals were

discriminated against on the basis o¢f their status as adoptees.
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In Australia since 1980 a similar appeal has been made based on

Article 26 of the ICCPR, which prohibits discriminacion on the
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human right which has been denied to adoptees of their adopted
status., (In Australia this argument is predicated on Articl
24(2) of the ICCPR, which states that "every child shall be
registered immediately after birth and shall have a name".)
Appeal to the ICCPR is reinforced by the finding of the U.N.
Expert Group Meeting on Adoption and Foster Placement ot
Children (Geneva, 1978) that "the need of adult adoptees to Xncw
about their background should be recognised®.2 While a tenable
arqument regarding access can be based on the ICCPR, its
provisions cannot be used to clarify the issue of the age at

which such access should become, in law, a zicht.

37 « A second argument for access by adeptees is grounded in
Frinciple 2 of the Declaration of the Rights of the Child. This
arqument is based on research. into the psychological effects ci
*genealogical bewilderment®, or conscious ignorance of one's
familial, social and cultural background., The first and crucial
study of genealogical bewilderment in adoptees was conducted Dy
Dr Triseliotis, who lcoked at 71% of those adoptees seeking
birth certificates in Scotland between December 1969 and
December 1970. Though the time under study was still earlv in
the period during which illegitimacy was increasingly

am
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dissociated from shame., Dr Triseliotis found that the

[1]]
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that thev had a right, and

r

adoptees he contacted Zel

r
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parents a duty, to of their adopted status. Of course it
must be understood that the Scottish sample was defined bv its
active interest in seeking birth certificates. It is not very

surprising that many ©¢f his sample felt that parents who delavecd

1. See Patricia Harper, "Adoption law reform: in search of
self-identity - access to information", Legal Service
Bulletin, Vol, 6, ¥o, 1, February 1981, pp. 52-3.

2. Expert Group Meeting on Adeption and Foster Placement of
Children, draft Declaration on Social and Legal Principles
Relating to the Protection and Welfare of Children, with
Special Reference to Foster Placement and Adoption
Nationally and Internationally, Geneva, 1978, Principle 17.



giving such information, or who were only pressed into giving it
by the force of external circumstances, were signalling a lack

of trust in their adopted children and in t2 eir relaticonship
9
! -

with *=heir children.+ All wanted facts and truth about oricgins

rather than loss of faith in their parents:

The general reacticn to being tolc bv or finding out
from outside sources, especially in adolescence and
adult life, was mostly painful and distressing. On
the basis of the adopt=°s' comments, the view was
formeq that adoption is felt as a form of abandonment
or reiection irrespective of the gquality of other
experlences. When knowledge of aaoptlon is delayed to
adolescence or adult age, the feeling of 'rejection’
seems to be infinitelv greater than when revelation
takes place in earlier years. It appears that when
knowledge of adoption comes early - possibly before
the age of 8 or 10 - there is time for the trauma to
neal where accepting and cherishing relationships
prevail. The scar, however, appears to remain f£or
ever and is liable to open up under extreme forms of
stress. 2

Such stress is likely to arise, for example, on the death of om
of the adoptive paréﬁtéﬁgg?ﬁhen the adopted;person's first chilf
is born; but, in general, adolescence is the periocd at wiich
individual regquires, often urcgently, information which will
enable that individual to construct an image of self. Given no
information concerning her/his natural parents, or given only
uncertain information, the adoptee is thrown into a "state ot
confusion and uncertainty [which] ... fundamentally undermines

his security and thus affects his mental health” .3 Later

1. See Father Clem Rilbv. "Rights of Children”, Second
Australian Conference on Adcption 1878, 2zocgaedin
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9. John Triseliotis, In Search of QOrigins, London, 1973
P.153.

3. B-J. 8ants; 'Genealoglcal Bewilderment in Children wi
Substitute Parents®., National Council for the Unmarr:eq
Mother and her Child, London, 1964. p.l. See alsc the
Roval Commission on Human Relationships, Final Report. Vol
4, Part Vv, 7.73 and Ilan J. Barvey. "Research Methods in
Adoption: Review, Trends, Imolicatlons and Future Needs”®

Second Australian Conference on Adoption 1378, &LQQ,eﬂ;3£§
E01624
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it research by Sorosky, Baran and Pannorl gener
K Trigeliotis's £indings, dlthough it slarifiss th
s

genealogical bewilderment can cause distres

3
tn

the quality of the relationships which prevail in th
family. Findings like these have led to complete reversals in
adoption policy, which used to urge concealment on the adoctive
parents, even at one time going sc far as to encourage
prospective adoptive mothers to undertake progressive padding to
simulate pregnancy before actually bringing the adopted child
home. Now adoptive parents are strongly encouraged to inform
their children of their adopted status, even when those children
may be too young fully to understand the concept, so that their
xnowledge grows naturally with them. Some adoption agencies
make the commitment to communicate a child's adopted status a
prerequisite of adoption (Adoption Legislation Review Commit<=ee
leport, 6.0.4)., The same concern for psychological stress on
adopted persons 1s opening the way for changes in adoption law.

.~ Such changes are not just theoretically desirable, they also

Off follow practically from the insistence on informing adopted
111¢ children of their adopted status.

the
385 It is, however, necessary to bear in mind in the course
AC of arguments such as these that, in the cases of some adoptees,
' the psychological stress of knowledge might be at least as acute
as the psychological stress of ignorance. The clearest example
3

of a child so circumstanced would be that of the offspring of an
incestuous relationship or rape. While many adopted people
anticipate class differences Detween their natural and adoptive
7=+ parents, the possibility of other, much more disturbing
packground circumstances is not sc¢ apparent. Highly uncommen

situations such as these are not sufficient to counterbalancs

1. See A.D., Sorosky., A. Baran, and R. Pannor, The Adoption
Irianpngle: the effects of the sealed record on adoptees,
pirth parents and adoptive parents, Garden City, N.7.,

70l 1978, p.l4 and cf. Triseliotis, °The Rights of Adoptees,
. Adoptive Parents and Natural Parents”, Second Australian
' Conference on Adoption 1978, Er adi; r P- 34 and Picton,

ics NCSMC Seminar 1980, Proceedings. p.36.



az.

arquments for access for all adopted people; but they do
contribute significantly to arguments concerning access

procedures and the necessity for inserting some source of
xnowledce and informed advice between the adoptee and the

information available to her or to him.

39, There remains in fact considerable debate concerning
the most desirable procadures by which access should be given ¢
adopted persons., Issues generally raised include: the
desiranle source of such information - adoption agency. acobtive
parents or government departments; the age at which such
information is given; the usefulness of non-identifying
information as an interim measure until adulthood; and tae
acceptability of retrospective legislation granting access to

persons adopted before any such provisions existed.

40. Although it 1s recognised by many groups that many
adoptive parents and their children have been making use of
informal sources of information, especially recently, there 1is
strong support from adoptees and relinguishing parents for
formalising the mechanisms by which access to information Is
made possible. According to Picton and Bieske-Vos,l whose
research is based on Victorian sources, the mest acceptaple
mechanism for access appears to be an officially established
contact agency which would include on the staff gqualified and
experienced counsellors. Such an agency was set up in England
under the Act which sanctioned access, and a successful working
model therefore exists for government agencies of this sert. A
second model for a government-operatsd agency was proposed v
the Adoption Legislaticn Review Committee., Called the Adoption
Information Service, its role would be to liaise with
information sources by referral or research. Thus the Adortion
Information Service would assist adopted persons by referring
them to the agency which arranged the adoption or by supplying
information from Departmental or agency records held by them.
Since much sorelv missed information has been lost upon the

closure of adoption agencies and the destruction of their files

l. Picton and Bieske~Vos, op.cit., 72.
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a central permanent body to which records could be transferred
would be a valuable rescurce for both adoptees and acencies.
Links with other organisations and scurces of information would
Delp the Service to.assist privately adopted persons to obtai:
information abocut their family backgrounds. The Adoption
Legislation Review Committee also suggests that the Adoption
Information Service could act for relinquishing mothers bv
providing non-identifying information concerning the progress
and welfare of their adopted children. Alternatively, some
adopted persons would prefer to by-pass such governmental
agencies, Many have had unhappy experiences seeking informaticn
from agencies and their staff, and would prefer a system like
the one operating in Scotland, where adoptees may obtain their
birth certificates directly from the Registrar.l

41 . Some of the adoptees contacted by Triseliotis took the
view that ideally all relevant background information would be
passed on to the adoptive parents who could then give it to
their childrep. Although this is possibly a desirable way of
handling such sensitive information, it would not always be a
feasible one. Some adoptive parents feel bound by promises of
secrecy given to agencies. Many adoptees feel the need for such
information when adoptive parents are dangerously ill or
recently deceased. And some adoptive parents are simply unable
to make disclosures of the sort envisaged by adoptees. For
these reasons, and in the absence of governmental bodies set up
for the purpose, many adoptees support a call for adoption
agencies to act as mechanisms of access. If legal provisions
were to be made for this 'second-hand' agency of access, they
would have to include the regquirement that every agency keep a
detailed account of the circumstances of each adoption, and that
the name of the agency be included on the birth certificate
issued to adoptees. The formal establishment ¢f any one or a
combination of these mechanisms of access would have profound
effects on the issue of access for relingquishing mothers.

1. Robert Bender, "Rights of Adopted Persons", Second
Australian Conference on Adoption 1978, Progceedings,
pP.100. Mr Bender represented 'Jigsaw' Victoria.
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Thougn - except in one partial instance - they are envisaged as
one way channels of informaticn, cnce such mechanisms are in
place., their function could ezsily be enlarged to include access

by relinguishinc mothers.

42 . The issue of the age at which access should be macde
available to adopted perscons has been generally resolved to be
the age of majority - usually 18. That 1s the age nominated in
Australia bv the 1976 First Australian Conference on Adovotion,
the 1978 Second Australian Conference c¢n Adoption, the Victorian
Standing Committee on Adoption, the 1980 NCSMC Adoption Seminar.
the Adoption Legislation Review Committee Report, Jigsaw,
Adoption Triangle and the Associatieon of Relinguishing Mothers,
among others. Two crucial gquestions concerning age were raised,
however, at the Adoptive Parents Association Seminar (Canberrasa,
1978) :

Under the Commonwealth Family Law Act, the court may
not make an order for custody in respect of a child

over the age of 14 years without his or her consent.
Might it not be argued that 'a right to know' 1f it

does exist, may exist at the age of 16 or l4 or even
less? Is there in fact a fixed age at all?

L © ¢ L] ® ]

Prior to attaining the age of majority it is certain
that the interests of the child over-ride any other
interests which are ovposed to them, even those of the
natural parents., but surely if the age of majority
extinguishes the adoptive status of a person., it
follows that the paramountcy of the welfare and
interests of the former chilg, now adult, is
simultaneocusly extinguished.:

Thus the argument basing the "rignt to seek ... information”" on
psvchological need must accept that such need can., and very
often does, precede 18, while the assumption that only adults
can "handle® identifying information discreetly negates any
claims adoptees may have to priority of interest cover either
their adoptive parents or their relinquishing parent (s). It may
be that setting 18 as the age of access for adoptees settles the
issue of priority of interest by pre-empting it and thus at

least resolving possible conflicts of interest.
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43, The view that 18 should be the age of access to
identifying information is generally accompanied by the view
that non-identifying information should be available to the
adopted child before that time. Bodies which would not envisage
unrestricted access at any age, such as the Roval Commissicn on:
Human Relationships, are also agreed on the désirability of
making available non-identifying information about family
backgrounds, such as the physical characteristics, medical
history, occupation and family history of the relinguishing
parent (s). In most cases this non-identifying information is
seen as bridging the gap between the "need to know” and the age
of 18, The availability cf such information is thus taken to
resolve any potential conflict between the welfare of the child
and the privacy of the natural mother.

44, The matter of making access legislation retrospective
is vexed, and will be handled separately below (see paragrachs
67=T0) «

45. The basic assumption underlying all these proposed
provisions for access by adoptees to information concerning
their background is this: that the estabclishment cf formal
procedures and mechanisms for giving access is at the same time
the establishment of procedures and mechanisms for respecting
privacy, even if not for making it absolute. There is, indeed,
a distinctiocn to be made here between secrecy, which is by it
nature absolute, and privacy, which is a relative right.' The
right to privacy guaranteed by Article 17 has always to be
balanced against the right to information gquaranteed by Article
13. Future adoption legislation must and will have regard to
this balance. At present it appears that, regardless of whether
they do or do not wish privacy, relingquishing mothers will b

M

fundamentally afifected by the precedent of making provision

Fh

or

access in matters relating to individual privacy.
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46. The argument for the adoptive parents' right to

informaticn flows from their role in protecting the welfare and

23

interests of their children. This is certainly the view taken
by the Adoption Legislation Review Committee (6.4.61) and by the
Royal Commission on Buman Relaticnships in its general
recommendation that "in adoption practice évezy effort [be! made
to obtain the fullest possitle information about the background
of babies who are surrendered for adoption and that this
information be given in an unidentifiable form, in writing, to
adopting parents at the time of placement”.l Sorosky et. al.
pressed for further develcpments along these lines, arguing the
need for continuous reports of the birth parent's welfare from
the original adoption agency. Such reports would then be
available to the adortive parents "to answer their child's
inevitable gquestions and thus minimise the chance that the
adoptee will resort to excessive fantasizing in an attempt to
£i11l the identity lacunae".?2 Much social wcrk literature since
the mid-1950s has made- the same point.

47, In fact, the natural mother's surname has cften been
shown on documents which are seen bv adoptive parents. This has
led one researcher to note that wnile in Western Australia, for
example, adoptive parents have had identifying information and -
it is agreed - should still be Supplied with non-identifying
information, the "natural mothers are never told the names of

-

the strangers who adopt their babies. 1% _is the 3doptive

Darents onlv wnose privacy is protected.”3 However inadecuacely

such a state of affairs may reflect the desires and intentions
of couples who are at present adorting children, it does
certainly reflect a traditional position taken by adoptive
‘parents as a whole. And it is they more than the other members

j—

1. Royal Commission on Buman Relationships, Fina
4., Park Ve Taid

Report, Vel.

2. Sorosky, Baran and Pannor, op.cit., 223-4,

3. Shirley Moulds, "86 Years of Adoption Practice - Western
Australia®, A paper Delivered to the Australian :
Relinguishing Mothers Society, October 25, 1982, p.l10.



of the adoption triangle who have been in a position to affect

legal provisions governing access to information in adoption.

The influence of such interest groups on the historv of adoption
; legislation in Western Australia can be seen in Appendix 2. As
late as 15977, the Royal Commissicn on Human Relationships was
arguing that while adoptees and natural mothers were calling for
increased access to identifying information, "adoptive parents

age of€ as yet not as receptive to change on this matter”.l While

] that is no longer the case - at least if the Adoptive Parents

Association in Victoria can be taken as representative -

adoptive parents still see their role as one of questioning the

liberalisation of secrecy provisions in adoption law. As

s recently as October 1983, the Adoptive Parents Association took
the view that certain of the Adoptiocn Legislation Review

Committee's recommendations -

could lead to the disclosure of sensitive information
to adoptees who are not emotionally ready to hancéle
the situation. As pareants we make a stand to
safequard the emctional development of our children.?2

The example already raised of a possible discovery of an
incestuous background is a clear case in point. Parents
informed of such a child's origins would, at the very least,
want to remain in a position to filter the information available
to their child and to choose the time at which it shoulé be
passed on.

48. Parents were alsoc concerned that access for
relingquishing mothers would threaten "the security, stability
i and independence cf adoptees and their families®. This and the
s preceding point do not directly appeal to the right to privacy;
rather, they are appeals to the rights enshrined in Article 24
of the ICCPR, which states (paragraph 1) that -

w

1

1. 1. Royal Commission on Buman Relationships, Final Report, Vol.
4, Part Vv, 7.689.

2. "The fear haunting adoptive families”, The Age. S Octocker
1983+ p«20s



Every child shall have, without any discrimination as
Lo race, colour, sex, lancuage, religicn, national or
social origins, property or birth, the right to such
measures of protection as are required bv his status
as & qinor, on the part of his family, society and the
state, X

But, as has been pointed out in other contexts, appeals to the
right of a child to psychological and emotiocnal protection can
be made on both sides of the access argument until the child is
18, at which point the relevance of Article 24 lapses. Adoptive
parents opposed to access also appeal to the concept of the
family as a fundamental entity (articulated in Article 23 of the
ICCPR) as if that entity were by definition exclusive of
relinquishing mothers. Such exclusivity is, of course, an
assumpticn which adoption law at present endorses.

49. Appeals to the emotional sescurity of the child and the
integrity of the family carry undeniable force grounded in
Articles 23 and 24; but they alsoc carry the responsidility of
distingquishing between real fears for a child's security, the
possible insecurity of the adoptive parents themselves and the
pressure brougnt to bear on individual adoptive parents by
specizl interest groups. It is undcubtedly the case that such
pressure is being brought to bear; but it is also the case tha-=
the nature of that pressure is changing. Relatively recent
adoptive parents of the past two to five vears have been
prepared by social welfare workers to be open with their
children about their adopted status; most have access to some
non-identifying informaticn about their children's natural
parent (s), information which thev are willing to pass on. Most
Of these parents are also prepared to accept the Adoptive Parent
Association's recommendation that children have access to their
birth certificates at age 18. EHowever, they express strong
reservationsl about the passing of identifying information to
either the relinguishing mother or the adopted child before the
child turns 18. A position of this sort marks a considerable
shift from the kind of lobbying pursued Dy adoptive parents of

-

1. loc.cit., and views expressed by Dawn Newell, tepresenting
tne Adoptive Parents Association of the A.C.T., The Cit
Extra Program, ABC Radio 2CN, 2 May, 1983.

-
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an earlier ideological generation, and indicates the probable
existence of sharply divided opinions among adeptive parents

from different periods.

50. Because of divisions of this sort, some bodies - the
Adoption Legislation Review Committee and the New Scuth Wales
Government among them - have recommended that under certain
circumstances adoptive rarents have the right to restrict or
admit access by giving or withholding their consent. These
circumstances are differently defined. The New South Wales
Department of Youth and Community Services has until recently
required the consent of adoptive parents before the.adopted
cnild - of any age from 18 on - could place his or her name on
the New South Wales Adopted Persons Contacs Register. That
scheme has since been changed to permit registration without
consent, Dut to regquire consent before contact is estatlished
petween a child and a natural parent should a match be made. On
the more liberal end of the scale, the Adoption Legislation
Review Committee has recommended that. where an adopted child,
under the age of 18 is seeking identifving information
concerning his or her natural parent (s), such information may be
made available with the consent of both the adoptive and the
natural parent(s) (Adoption Legislation Review Commictee Do,
6.4.51). While the Adootion Legislation Review Committee is
representative in regarding as important the right of adoptive
parents to make decisions about the readiness of their
particular children to confront a second tarent or set of
rarents, there is much less to be said for giving them similar

control over the decisions of *their adult children:

... adoptive parents have no ‘rights' in the matter of
having a veto over their grown up children's decision
Lo register with a contact agency 1f they want to meet
their natural parents ... Adulthood is a status
conferring independence in decision making.l:

5. Apart from its recognition of the parental rights of
adoptive parents, the establishment cf a consent provision also
nelps to allay fears adoptive parents might have that they will

lose control of their relationship with their adoptive

l. Robert Bender, Session 2, APA Seminar 1978. Rrocesdings,

- &2
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children. So long as the choice of access remains that of the
adoptive parents, the reassurance exists that children cannot
replace one OrC both parents with anotner relationship at some

P ]
- b}

(®
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of particular stress ot family crisis. In fact, research
indicates that adoptees ars particularly sensitive atout
offending or distressing their adoptive parents when taking
steps to seek out their origins, and that such searches are
often means of strengthening rather than weakening adoptive
relationships:

The overwhelming evidence from all adoption research
... shows that even 1in adoptiecn involving older
children strong relationships with adoptive parents
are developed despite memories of earlier
atcachments. Sorosky et al conclude in their study
that adoptive parents do become psychological parents
and need not feel fhreatened or rejected if adoptees
seek to discover their origins. Indeed scme of thelir
respondents reported ao enhancement of thelir
relationships with adoptive parents after finding
their original parents. Lifton comes to similar
conclusions and Partridge, herself an adoptee, 3an
adoptive parent and a social worker, makes a similar
assertion. Similarly, respondents in the Victorian
study reported improvements in re=tionships and in
some instances adopting parents who have encouraged
and assisted in the search.-

Indeed, it appears to be rhe case that the greatsr the ocenness
shown by adoptive parents to the special needs - for informatio
or just for discussion - of their children, the more the threat
of access is likely to Dpe dissolved. It was on these grounds
that the Adoption Legislation Review Committee ultimately
concluded that "adopted persons' significant attachment O
adoptive familles are often positively af fected DV access to
information" (Adoption Legislation Review Commit:tee 2230r%,
6.2.12.7)

1. Cliff Elicton, "Research: Its Contribution toO the Acgcess
Debate in Adoption”, NCSMC Seminar 1980, Rroceedings, P.37




524 Arquments which follow lines such as these do not,
op

L however, allay fears of ad Dtive parents of invasion of crivacy
by relinguishing mothers. and long as relinguishing mothers
r

are py law not defined as e

n
cl
tn

e

so
¢ ©of the family unit there ex
T ne grounds, some adoptive parents argue,+ con which Lhev should

be given access tc it, or information making such access

possible. Is knowledge itself an invasion of privacy when such
knowledge is given to a party to the act of which xnowledge is
required? Is non-identifying information the only solution to
relinquishing mothers' access needs, or at what point should i-=-
become identifying information? To what extent are
relinguishing mothers' corresponding rights to Privacy limited

in the face of access claims for and by adoptees?

VIII. RIGHTS COF RETTNOUTISETING NOTHERS

23 The position of relinquishing'mothe:s Qas thus far in
Australian practice been strongly conditioned by the rights of
the adopted child as these were in turn perceived by legislators
and adoptive parents., It is probable that in future the riches
of relinquishing mothers will be crucially affected by the
existence of access rights for adopted Persons. The c¢rounds on
which those rights have been acknowledged and the iegislative

forms they are likely to take have been cutlined above., It

1S 8
.igp [emains necessary to look directly at the issue of dcCess rights
yat| LOr relinquishing mothers. There are about 60,000 relinguishing

mothers in Australia. While those wno have joined Jigsaw (300)
and the Australian Relinguishing Mothers Association (400) ars
in favour of both access =o information and contact with their
relinguished children, it has been argued that many or most of
the relinguishing mothers who have not joined such organisaticns
dre propably content with the existing legal provisions, 2
Despite such estimates, recent Iesearch throws doubt on the
Premise on which argquments for the status quo are based. The

Adoption Legislation Review Committee refers to the assumption

L)
~4

that relinquishing mothers can forget about the children thev

l. See The Age, loc.cit,
2. See The Age, 16 November 1583, p.25.
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relinquished as "a fallacy of thinking on which certain aspects
of adoption policy and practice have been based” (Adoption
Legislation Review Committee Report, 6.2.5.2). According to a
study sponscred by the Institute of Family Studies and the
Western Australian Department for Community Welfare. most
relinguishing mcothers are neither anxious nor able to “put it
all behind them” and "carry on as if nothing had happened”.
Conducted by Margaret van Keppel and Robin Winkler at the
Department of Psychology of the University of Western Australia,
the research project investigated "The Effect on the Mcther of
Relinguishipgg &4 Child for Adoption®. Researchers involved in

the project surveyed a population of volunteer relingiisping
.mothe:s. The fact that they were volunteers must be taken into
account in considering the team's findings that:

(1) The effects of relingquishment on the mother
ar2 negative and long~lasting.

(4) Relinquishing mothers, compared to a carefully
matched control group of wemen had
significantly more problems of psychological
adjustment.

- s

(7) The relinquishing mothers expressed a clear
view that their sense of loss and problems of
adjustment to the relinguishment would be
eased DY Knowledge about what had happened to
the child they gave for adoption. For most
women, non-identifying information would be
sufficient to ease their sense of loss and
problems of adjustment.l

54. In order to describe more exactly the nature of the
effects of relinguishment, the researchers developed a
theoretical framework based on two themes: relinquishment as a
loss or bereavement, and relinquishment as a stressful life
event. The stresses of ex-nuptial pregnancy and the pressures
surrounding consent to adopt will be considered shortly. In the
context of bereavement, the closest analogy researchers could
find for relinguishment was perinatal death. Characteristic

1. Robin Winkler and Margaret van Reppel, "The Long-Term
Adjustment of Relingquishing Mothers in Adoption”. draft:
Copy of a paper to pe published as a monograph by the
Institute of Family Studies, i.
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responses to perinatal death - shock, gquilt, shame and the need
{ofven fryustrited] bo oompiRicEts and work Shiough sugh feelipngs
- f£ind parallels in relinguishment:
many mothers relinguished their children in a sccizal
climate which was hostile towards sexual activisy

outside of marriage, ex-nuptial pregnancies andé single
motherhood. Relinquishing a child typically produced
strong feelings ¢of shame and gquilt, both because the
mothers had transgressed society's norms regarding
sexual behaviour and 1n so doing embarrassed their
families and friends, and because they had fziled
their child as a mother ...l

This analogy and conclusion is supported by an American study,
which also points to "the involuntary response of mourning to a
loss complicated by the fact that it was intentional and by the
child's continued existence”.2 These findings coincide with the
Western Australian study. That is, the sense of lcss and
bereavement 1is, in the case of relinquishment, complicated by
the mother's sense of complicity, and then further complicated
by the fact that there 1s no presence or body to mourn, so that

the bereavement i1s not completed or -even able to be completed:

In normal grief producing situations grief and
mourning processes culminate in the resolution and
acceptance by means of which the grieving person can
resume meaningful activities. For the relinguishing
parent, who may not even know that the adoption took
place, the processes of grief and mourning often lack
the culminating resolution which would enable them %o
'let go'. This is likely to be accentuated if the
decision to relinquish was taken under pressure and
without the support of scmeone who could convevy an
understanding of the mother's feelings. It could also
be argqued that part of the adoptee's search Zor
information entails the completion of a grieving
process. s

l. Winkler and van Keppel. op.cit.. 8.

2. Edward K. Rynearson, *Relinquishment and its Maternal
Complications: A Preliminary Study", American Jourmal of
Dasychiatzy, 139:3, March 1982. p. 340.

3. Picton and Bieske-Vos, op.cit., 70-71.
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Finally, the necessity of remaining silent about the loss,
rather than seeking out the consolation of family and friends,
is likely to result in an unresolved and unexpressed grief:

Additional reinforcement for the ‘conspiracy of
silence' comes from traditional adopticn legislation
that alters birth certificates and maintains closed
doors, operating from the aprarently incorrect
assumption that the relinquishing mother wants her
‘identity to remain a secret to her child.l

2.3 - The bereavement experienced by a relinguishing mother,
and her continuing concern about the fate of her child, can take
many forms, Some mothers Ieport posting unaddressed birthday
cards to their children each year on the anniversary of the
birth. 1In New Zealand, a relinquishing mother undertook
clerical studies in order to take a job in an adeoption agency in
order to have.access to the files concerning her child. Anothe:
pessibility is that a bereaved mother will attempt to "replace"
her relinquished child, either by adopting or by getting
prednant again as socn as possible. In either case, she is
likely to realise too late that the new-baby- is rRot a substituts
for the lost one. "The emotional havoc wreaked an natural
mothers of adopted children is frightening and it reaches into
every other telationship they have with subsequent children and
partners.”2 And the relinguishing mother who receats her
Pregnancy in order to recover her adopted child becomes evicence
of "the kind of woman® who is unfit to raise a child.

56.- Van Reprel and Winkler report that the velunteer
elinguishing mothers whom they interviewed "expressed a

O

o
4
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view that their sense of loss and problems of adjustment

'
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relinguishment would be eased by knowledge about what has
happened to the child they gave for adoption®.3 Some

1. Winkler and van Reppel., op.cit., 9. See also Marie
Meggitt, "The Forgotten Person in Adoption - The Natural
Parent®, A Paper delivered by the Convenor, Australian
Relinguishing Mothers' Socilety at an Adoption Conference,
Melbourne, 3.12.82. p. 4.

2. Shawyer. op.cit., 20.

3. Winkler and van Reppel, 0P« Cit., 1.
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mechanism which would make available a continuing flew of
information concerning the progress c¢f their adopted children
would contribute to resolution of feelings of guilt and
bersavament. Such information might, according to the Western
Australian study, take various forms, "ranging from
non-identifying information to reunions, according to the needs
and wishes of all concerned".l While meeting the needs and
wishes of all concerned is often a more difficult matter than
such a statement implies, the study lends considerable weight to
arguments that a workable formula should be found.

5.7 The second issue raised by the study as a whole was the
need for *greater availability of counselling and suppor:

services for women who have relinguished a child for adoption in
the past and for women currently relinguishing a child. "2
Counselling and support services 1n the ca2se of women
considering relinquishment have in the past been fundamentally
given in support of, and in the interests of, those couples
concidered by agencies to be sgitable adoptive parents. Take,
for example, the following advice to social workers assisting

unmarried mothers in their decision about adoption:

The social workers' part is to counsel the girl; to
provide her with a realistic picture of the
alternatives so that she may decide for herself what
action is right for per baby; certainlyv not for her
family or even in a sense for her, The decision must
inevitably differ frem girl-to girl since no two
people’s circumstances ever exactly match. Pinance is
only one of the considerations a girl must take into
account in deciding whether to retain her baby or
allow it to be adopted. The more important facts the
girl has to consider 1s what security (emotional zs
well as financial) she can offer the child, how normal
a2 life she can provide, not only for a babyv, but a
growing child, and the likelihood of future marriacge
to someone other than the baby's father. Ber natural
love for the baby and all this means to her has to be
weighed against the cold hard facts of what the future
is likely to hold. The deciding factor has to be not
what the mother xants but what she thinks she will be
able to give.3

l., ibid., ii-

2. Winkler and van Keppel., op. c¢it., ii.
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That 1s, the natural mother, both before and during
hospitalisation, has been encouraged to recard herself as unfic
to become a parent, and to regard her child as 'not hers' in the
same ways as the child of a married woman. Pressure of this

sort may be regarded as affecting the single mother's ricgh

=

e

under Article 7 of the ICCPR, which stipulates that "No one
shall be subjected to cruel, inhuman or degrading treatment or
punishment®., Furthermore, discrimination against a single
mother on the grounds of her unmarried status may under the Sex
Discrimination Act be an infringement of her rights (see
paragrapns 61-2), which should be the same as those of any other

patient, and specifically those of married mothers. That is:

She has the right to name her child and the right to
see her child with no more restrictions than any other
patient in the hospital, and even those restrictions
are subject to her final decision. She can sian
herself out of the hospital as can any other patient
who 1s not subject to a commital for psychiatric
reasons. She has the right to see anvone she wishes,
including the putative father of the child, and he has
the right to see the child as much as any other father
has toe right. T

Many of these rights are not being recognised,
apparently on the grounds that restrictions are in the
interests of a mother or her child. Not only is there
no evidence to support restrictions on such crounds,
but there 1s an abundance of evidence that this tvpe
of repression is damaging to mother and child and can
seriously Jjeopardize the realism of the decision that
the mother is endeavouring to make about whether or
not sne should surrencder her child for adoption.

There is clearly a need for those helping
disadvantaged people - and single mothers are
frequently disadvantaged - to critically examine &their
motivation and their way of dealing with those they
are intended to assist.i

It is as a result of practices such as these that many young
women found themselves signing consent forms and giving their

children up for adoption., Policies, particularly in hospitals,

1. J. Davaren, "Decisions About Adoption = uses and abuses of
the system®, February, 1976, p.3.
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have been altered recently, another factor which has contributed
to the fall in.the.pumbez: of babies available for ddoptibn.
Since, for example, unmarried women have been allcowed the same
rights tc see and hold their babies in Western Australia as
married women, the number of babies available for adoptien nas
fallen from 670 in 196% tc 99 in 1981 - though that of course is
also a pericd during which social attitudes to the ratention of
children by unmarried mothers have changed.

58 Although the rights to privacy and to information
require careful balancing in the matter of access, where consent
to adoption is concerned there are clear guidelines in the
Declaraticn of the Rights of the Child. Principle 6 of the
Declaration states that the child "shall, wherever possible,
grow up in the care and under the responsibility of his parents,
and, in any case, in an atmosvhere ¢f affection and of moral and
material security; a child of tender yeahs.. shall not . .Savewmin
exceptional circumstances, be separated from his mother”.
Principle 6 places an obligati 10N on counsellors, nospital
workers and state acenci;s.su glve PRSIty ke assisting, tather
than separating, the unmarri ed mother and her child. ' To this
end a number of recommendaticns have been put forward by the
Adoption Legislation Review Committee in Victoria, wnile in
Western Australia it has been argued that legislation should be
amended so that the natural parent is given the option of
Permanent legal guardianship and of temporary fostering as well
as relinquishment. A number of procedures designed to slow down
the process of consenting to adootion, and to ensure that the
decision to relinguish is "meaningfully absorbed and understood”
were described at the Second Australian Conference on

Adoption.l While not strictly relevant to access issues, such
procedures, if put into practice, would be likely to reduce scme
of the tensions surrounding relinguishment and its aftermath,
including access arrangements:

1 Harper, "Precnancy and Adoption", Second Australian
Conference on Adoption 1578, 2roceedings, 114.
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Until seven or eight years ago (and in many instances
since then), the decision of many, 1if not most,
relinquishing mothers was not her own s¢ much
of the community in which she lived. Recogni

28 EHakt

Bl q
this fact is essentizal when considering the way
bk =

s
on cr

wnich the natural mother herself sees her att
felationship to her child given for adoption
distinct from the way in wnich soclety has described
(and indeed prescribed) her attitude ang relationship
to her child. ... It was assumed that, because bearing
a child outside marriage was held to be shameful and
immeral, the single mother would not possess the
noermal emotions of a mother towards her child - those
of love and the desire for a close and continuing
relationship with her child. Thus the community
assumed it had the right to state that the single
mother should have no further contacet, or
relationship, with her child. 1In so doing, not only
did the community deny the mother the opportunity for
further contact with her child, if her child ever so
chose., but it denied the right of a child to access to
information regarding his/her crigins.l

;
ude and
s

23, The same kind of logic can be applied to arguments
concerning the natural mother's assumed desire for permanent
anonymity and privacy. That is, "it is only if the community
properly understands -the fee2in®s of relinquishing mothers to
the children toc whom they have given ptirth, that the community
can understand the feelings of these mothers to later having
their identity known by, or to being centacted by, their 7
child."2 The assumption that ex-nuptial pregnancy 1s above all
other considerations shameful begets the assumption that the
relinquishing mother desires above all things to be left alone.
If it were generally assumed that the natural mother's greatest
fear would be that her child might go through life feeling
originally rejected, then the reverse view would naturally
follow, namely, that relinquishing mothers would welcome, and/or
Seek out an opportunity of explaining the circumstances of the
relinquishment to their children. If the community insists tha:
"if vou love your child you will give it up", it cannot then
assume that love no longer exists once the consent form has beer
signed, 'or that the mother would not wish to explain to the
mature child what she could not explain to the infant. 35% of
the mothers volunteering for the Western Australian study wanteg
information about themselves xept by the adoption agency and
wanted it to be recorded thatr they cared about the child they
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uch research into relinquishment post-dates,

S
1fy, assumptions by public bodies that "manvy

nts, having surrencered their chilé in good faith,
t they were severing all cocntact, would have gone
w lives and the advent of the yvoung person mav be

unwelcome and even traumatic®,?

60. There are, then, two factors which together meodify
.considerably the argument that most relinguishing mothers would
prefer anonymity to access. The first is the very strong
indication given by current research that privacy 1is not the
primary concern cof relinguishing mothers. And the second
modifying factor is the egqually strong likelihood that access
provisions are going to be made for adoptees, At worst such
provisions will make privacy a one way street, with access for
adoptees and ncne for their natural mothers. At best they will
clarify the need for access for relinquishing mothers.3 1In
fact, the kinds of arguments made for access for adoptees applv
equally to relinquishing mothers. There is clear evidence of
emotional suffering in both cases; both should not beudenied

v . access to records of the legal transaction directly concerning
themselves; and in both cases privacy is most likely to be

Preserved by the provision of due procedures and mechanisms for

11 access. "The only way to allay fears of invasion of privacy is
to allow access to information in a systematic and controlled

e, manner ".¢ No matter what form of access ls envisaged - updated

st | non-identifying information, identifying information, or contacs

- the existence of a central clearing-nouse <or inforaz:-:on and

counselling must contribute greatly to a constructive and

/ot l. Winkler andé van Reppel, op.cit,, 7.

i

2. New South Wales Council of Social Service Sfanding

1@ Committee on Adoption, quoted in its turn by the Roval
Commission on Buman Relationships, Final Report., Vol. 4,
Part VvV, 7.74.

ran

3. This has, for example, been the case in the United Xingdom.
See Shawyer, op.cit., 40.

4. Picton and Bieske-Vos, op.cit., 73.
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careful apcroach to the right to privacy of all parties to

adoption. Adoptive parents could record on-going information;

£

ioptees could pursue their pasts as far as woulé satisiy and.nc

th

urther. And relingishing mothers might seek and find
reassurance tnat their decision to relinguish, however galinful,
had not left their children institutionalised and unprotected,
Each party, that is, could choose to limit her or his
participation in access to seeking or giving information. Each
could record a desire for privacy which would then be
communicatsd to the other parties to the adoption.

IX. DISCRIMINATION ON T9F GROUND OF MARITAL STATUS

61l. While it does not appear that the provisions of the Sex
Discrimination Act affect the rights of relinguishing mothers te
access to information, there may be efifects in the areas of
consent to adoption and peri-natal care. If, for example, &
hospital social worker were to put pressuze, either directly or
indirectly, on szﬁgle women to consent to adoption because an
assumption is made about the capability of single women (as
opposed to partnered women) to sSupport a child, o¢r because oI ar
assumption that a single parent would Dde unable to provide a
stable, happvy background for the child, then that pressure could
constitute a direct discrimination on the ground of marital
gtatus.

62« Similarly, if, once a mother had indicated ner intarest
in the possibility of relinguishing ner child, she became
subject to any automatically applied rules which denied her
access wnile in hospital to her child or to information about
'her child, that denial could constitute indirect discriminaticen
on the ground of marital status. That is, if it were found tha!
the great majority of mothers to whom these rules aprlied wers
single (which is the case - see paragraph 19), and if the rules
themselves were found to be unreasonable in the circumstances,

then a case may be made for the imposition of indirect
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discrimination. Thejunreasonableness of rules testricting
accesSitpmehdldren like Ly, bosheupusmnneformadsordenmienarcuable

.ac i on the€sgteundsathat-Such.cestrictdonsmerarhariveiantielping tq
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mothefatowmakeauEesponsiblendeclieion; are 'in fact desicned ®
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make that decision for her. Post-natzl access to children wouls

L

clarify the full implications of any decisiocn to consent to

adopt. Denial of access presumes that the (mainly) single

[
J

relinquishing mother should be encouraged to part with her child
because she is less fit to act as a parent than approved

partnered mothers.

RIGATS OF THE NATURAL FATHER

Sex! 63. Recent legislation in South Australia and New South
ro Wales, and the recent recommendations of the Adoptiocn
| Legislation Review Committee in Victoria are indicative of an
increasing attention to the rights of tae natural father,
ar | particularly with respect to consenting to adogtion. The
. National Council for the Single Mother and Her Child proposes
that "in all cases where paternity nas peen established, the
an| consent of the father, in addition to that of the mother, should
| be required before the child can be placed for adoption,
uldl otherwise the father should be awarded custody of his ex-nuptial
childa®*.l It has been proposed that the following criteria
should establish paternity for the purposes of consent to
adoption:

est . , B . ‘

1. Where ne was married to the mother during tae
possible period of conception, unless the mother
has made a sworn statement that he is not the
father.

S 2. Where he 1s living with the mother, that is

‘ cohabitation, during the possible period of

aac conception; again, unless the mother has made =z
- sworn statement that he is not the father,

es

l. Barper, "Pregnancy .and Adoption", Second Australian
Conference on Adoption 1978, RProcsedings, 116, See also
Richard Chisholm, "End of Uniformity: New Adoption Laws
for N.S.W.", Lagal Service Bulletin, Vol.S5, No.2, April
1980, pp. 49-30."
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3. That he has signed the registration of birth form,
and this regquires the agreement of the mother of an
ex=puptial chilad.

4. That he has signed an acknowledgement cf paternity
in accordance with the Victorian Status of Chlldren
Act,

u
e

That he has been named in a court order as *the
father.!l '

The same criteria might be applicable in access applications,
and interest is growing in the rights of natural fathers to
information concerning their adopted children. Resistance to
the concept of rights in adopticn for natural fathers has come
from those who argue that their paternity may have resulted from
a4 passing relationship or even a rape. Such arguments do not
recognise the situaticn of most natural fathers:; nor do they
recodnise the need for law reform in this area or the
lmplications of the non-discriminatory provisions of the Sex
Discrimination Act. It is nevertheless desirable to separate
the cases of the :elinquiéhing mother and the natural father
until furtner research has been undertaken iato “he position of
the natural father in the adoption triangle.

XI. AID AND TVFT AND ACC=SS TO INFORMATION

64, The Family Law Amendment Act 1983 made provision to

legitimise children born through artificial 'insemination by a
donor (AID) or in vitro fertilisation techniques (IVF). For
constitutional reasons, this provision is being backed up by the
Marriage Amendment Bill 1984, which will amend the Aarrizce Ac=x
1961, and which is currently receiving its second reading

63, One effect of this legislation is to confirm a
categorical distinction between AID and IVF children and adopted
cnildren., With all AID and IVF births, birth certificates
record the names of the social parents, who before present
legislation may technically have made a false declaration but
were never required actually to adopt their children. The
existence of such a technical distinction makes it possible o

l. W.C. Davey, "The Rights of the Natural Father", Third
Australian Conference on Adoption 1982, Proceadi ; P.363,
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arch and discussion ccnting

e
in the case of donors z2nc¢ IVF/AID children. Since the oldest
AID childrer in, for esxzmple, Melbourne, were eight vears cld

tectead

1984, 10 wvears remalin befcre these children wcould pe ex
&

ess -0 infecrmation concerning their natural parents.

56 . Another consideration distinguishing AID from adcrted

i ¢

AID
programs by donors reacting to the possibility of access to

I"h
O

cnildren is the nearly wholesale withdrawal of sperm

n

donor records being made available. Appropriate consideration

of IVF/AID access rights cannot be undertaken here, though it

it
O

clear that, until some future time when access i1ssues have been

fully considered, hospitals should abandon the practice of

destroving donor record cards or any other practice - such as

using spe*m from more than one donor at one time - intended c2

make identification of the biological parent impossible.

.+ XII. RETRNASPECTIVITY

67. When the Victorian Statute Law Revision Committee
brought down the recommmendation that changes in adogtion
legislation should not be retrospective, there was a strong
negative response from many interested groups - so strong, in
fact, that much of the Adoption of Children (Information) Act
1980 was never proclaimed. It was pcinted out that in =he
absence of retrospectivity. access provisions would not cocme

ifnto effecxt until the 1990s, leaving thousands ¢f adopted

persons in Victoria in enforced ignorance of their past. Amonc
o

other things the Statute Law Revision Committee was accused
naving ignored the findings of current Australian and overseas
research on the effects of adoption. Taking a similar line %o

the Statute Law Revision Committee, however, the Roval

Commission on Human Relationships declared itself %o be against
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any "automatic right to identifying information in respect of

past adoptions as this could upset many people and intrude upon
their privacy®.l The New South Wales aAdoption Legislation
Review Committee (McClelland Committee) took the same positicn.

These findings were published in 1978, 1977 and 1976
respectively. They address, as do mest of the arguments
concerning retrospectivity, the issue of access for adoptees.
Their arquments are also directly relevant to access for

relinquishing mothers, but only by implication.

68. On the other side of the retrospectivity debate are the
Victorian Adoptive Parents Association, the New South Wales
Adoptive Parents Association, the Victorian Adoption Legislation
Review Committee, the National Council for the Single Mother and
Her Child, the Australian Association of Relinguishing Mothers
and a number of eminent researchers such as Day, Picton and
Triseliotis. Their arguments approach the issue of
retrospectivity on two diffzarent grounds. There is, first of
all, the argument based on humane consideraticns. Those cpposec
to retrd¥pectivity “on these grounds argue that "it would entail
altering rules of practice without the consent of those whose
lives were significantly affected by the original rules”.2 Such
alterations would threaten the privacy of parties to the
adoption who would wish the adoption in effect forgotten for
reasons of family security or individual shame, guilt or
embarrassment. The response to this arqument 1s that the
"original rules” of adoption were not well-founded £from the
humane point of view and should not therefore be used to bind
the parties to an adoption to mistaken assumptions, Researcnh
shows, these people argue, that both adopted persons and
relingquishing mothers may be placed under severe psychclogical
stress by being denied access to adoption records. The ideology
of shame and guilt for both mother and illegitimate child on
wnich adoption law was premised should be replaced by these new

research findings as the basis for a new, more humane law:

1 Royal Commission on Human Relationships, EZinal Rsgorf. Vol
4' Part v-’ 7-93-

2. Cliff Picton, "The Research Experience - What Does It
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The reason the law needs changing is that there are.,
right now, tnousands of adoptees acroOSS Ehis coUntly
suffering identicy croplems which can onlv be resolved
by unsealing rheir birth records. These peocgle must
not be swept under the carpect. They need & ntumane
responss, not 2 naughty lecture about changing the
rules half way through the game.=*

69. Those opposed to retrospectivity on legal grounds,

2]

— O
'
-
D

on an analogy with legal situations, argue that adoption is

O
Hh

a contract which should not be broken without the agreement
the original parties. This was the position taken DOV the
victorian Statute Law Revision Committee, for example, when it
recommended that access not be retrospectively granted. It 1is
of course arguable that in the case of the adeopted person one
party is being pound to a contract to which she or ne did not
agree. And, also in the case of the adopted person, it 1s most

probable that existing secrecy srovisions are in violation of

any or all of Articles 19, 24 and 26 cf the IECPR. BRE
arguments more directly relevant to the case of the
relinquishing nother have been put by Patricia Harper of the
Institute of Family Studies and Professor DavidrsHamply of the
Law Faculty of the Australian National University. Both have
attacked the analogy between adoption and the commercial

contract or bargain:

I do not think it is appropriate toO describe adopticn
as a contract or barcain; nor do I think it 1is
tasteful ... We are not really dealing with commercial
bargains that need to se strictly enforced. We are
dealing with a much more complex matter of human
relationships in a rapidly changing society. 1T Seems
to me &that it 1s arid to regardg the parent-chilc
relationship as an inflexible bargain or contract.
just as it is anreal to regard a marriage and divorce
in this way. When changes in divorce law are Deing
debated, nobody argues that they should apply only to
future marriages. so as to aveid imprgpe:,inte:fe:ence
with the terms of existing contr agEs, ¢

1 BRBender., "Rights of Adopted Persons”, Second Australian
conference on Adoption 1378, Procsedings., 96.-

5. David Hambly. "The legal situation®, NCSMC Seminar 128C.
sroceedincs, 31, and see patricia Harper, Chapcing l3ws Z27
changing families, Discussion Paper No. 9. the In tikuyes of

Pamily Studies, Melbourne. 1983, p-l4.
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The Adoption Legislation Review Committee quoted this passage

with appreval in its own Report. <Citing a situation more
analogous toc adcption access than a contract, the Law Reform

Commission Report on Privacy arcued that:

There can be no basis for limiting the right of access
Lo personal records created after the implementation
of the Commission's recommendations. The risks for
privacy involved in misuse of a record cf personal
information, collected or recorded before a particular
date, are no different to the risks involved in misuse
of records of personal information collected after
that date. It matters little how old the recorg is.
A rignt of access should extend to all records.+

70 A second response to the contract analogy is the

argument that it has not affected Previous retrospective change:

in adoption legislation:

: In Queensland, prior to 19€4. the name of the parent cf

origin appeared on the bir=h certificate issued to an

adopted person,

Section 13(a) (8) of the South Australian Adoption of

Children Act, 1925, which gave adoptees of 17 or more

access to original birth information, aprlied from 153!

until 1967 when it was repealed.

. A series of changes in Western Australian law described

in Appendix 2 progressively and retrospectively
restricted adoptees' access to information includi

their birth names.

Vol. 2. 1241.

1 Australian Law Reform Commission, Report No. 22: Privacy.



Q
2l

(1]

wr
L
o]

o=

It appears that
o

restricting ad til that legislation Segarn Lo
move towards cpening access rather than Cod@ipg ites “His
introduces the final argument 2czinst Teltospeetivity, wus g
the Adopticn Legislation Review Committes "In matzers relating
tc adoption the law should be an enabling, not a testz lobing
instrument" (Adoption Legislaticn Review Committee L
badsda9)

ZLIL, LUST
2 Different points of view exist concerning the kinds of

access which should be available Lo relingquishing mothers.

These coulé include -

P using a register to encourage the adoptee to make
eontact ;

2 access to non-identifying information reqguiarly up-datsd
By the adoptive parents; L

3. access to ildentifying information once the child has
reached a specified age, usually 18 (Adoption
Legislation Review Committee) or 21 (ARMS) ;

4, access to ildentifying information curing childhood for
Some pressing reason, such as the relinquishing mother's
Severe or terminal illness:

B access to identifying information at any time bov mutual
agreement;

5. access without mutual agreement: and/or

o |

; some form cf open adopticn Permitting continuous ¢
Of even snared parenting.

O
o}
ct
fu
(9}
I8

Though ordered in a progressively liberalised sesquencs, a numcer
of these views can be and are held simultaneously. Access to
current non-identifying information is fel: 5y many - the
Adoptive Parents Association, the Australian Assoclation of
Relinguishing Mothers, the Victorian Adoption Legislation Review
Committee, the National Council for the Sincle Mother znd ner
Child, Triseliotis, Shawyer, Picton and Bieske-Vos - 0
constitute the minimal common greund for these interested in the
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issue of access for relingquishing mothers. Some adoptive
parents have clear reservations about providing relinguishing
mothers with identifying information at any time, for reasons
recorded above (paragraphs 47-49). Nevertheless, so long as th
adopted child has an acknowledged richt to her/his birth
certificate at age 18, there would be no difference in principl
in making such rights available to the other adult parties to
the adoption. 1Individual adoptees who are not ready for or
interested in contact could record their wishes with a central
agency, as could adoptive parents who judged their children to
be likely to be endangered in any way. The same kxind of proces
would apply in cases in which the adeoptee was under 18, with th
addition of some mechanism such as a court or tribunal to
resolve disagreements. The recommendations put forward by the

Victorian Adoption Legislation Review Committee are relevant

nere:

6.4.55 That, where natural parents seek identifyving
information concerning their children who have
been adopted, and who have not reached the age
of 18, the Adoption Information Service may
approach the adoptive parents to seek their
consent and co-coperation in furnishing such
infermation, \

6.4.56 That identifying information noct be available
to natural parents of adopted children who
have not reached the age of 18, where the
adoptive parents and/or the child object to
this. However, the Adoption Information
Service may take an active counselling role
with all parties with a view to the needs of
the natural parents being met.

6.4.57 That, where access to identifving informaticn
ls sought by a natural parent throuch %the
Adoption Information Service, in relation to
an adopted child under the age of 18, but is
not agreed to by the adortive parents or the
child concerned, an application may be made to
a judge in Chambers to determine whether
special circumstances exist to warrant the
granting of an order permitting access to the
adoption birth certificate.
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=
breaching the privacy of the adooted person or his/her fzmilv

or

under Article 17. The principle involved is that articulated
the Australian Law Reform Commissicn Report on privacy, which
argued while defining privacy that "the individual should be
able to exercise a measure of control over relationships with
others®.l Such diminution of privacy as may result frem
contacts made after the appropriate forms have been observed
could not be regarded as exceeding "a measure of control”™ or as
constituting an infringement of Article 17. If, to take the
extreme case, either the adoptive parents or the adopted child
or both have refused to authorise the exchange of identifying
information throughout the child's minerity, and if their
refusal has been upheld bv a Judge in Chambers, ané if in =the
face of this the relinquishing mother's desire for identifving
information has persisted for 18 years, then by that time her
right to information under Article 19 would carry the same
welght as those of the other parties to the adoption, at least
one of whom will very likely have an dutomazic right o

identifying information regarding the relinguishing mother.

T3 On the other hand, access to identifving information
before the adopted person reaches 18 and in the absence of
consent or against the positive wishes of the adopted person or
her/his adoptive parents may constitute a threat to individual
privacy. In that instance the child's well-being, wnich czan
only be evaluated by that child or her/his adoptive paresnt

o
must take priority over the well-being of the relinguishing-
e

mother (Article 24), and so the appezl to psychclogical welfare
ceases to be relevant to her case, Also, the adoptee under 128
has no richts to access on her/his own behalf. With neither of

these factors to mitigate the adoptee's right to privacy, the
- - - [

l. Australian Law Reforz Commission, Report No. 22: Privacw
Vol. 2, 1032. The other main feature of privacy specified
is that of "the person of the individual", which is not

relevant in this context.
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relinguishing mother's claim to access must be based on a
pre—existing relationship with the child, a relationship which

she has renounced in law no mattisr now STtrongly it may persist

18 fadE,
74. In the reverse case - the case of a relinquishing
mother who does not desire to be known or  contacted - the

"measure of control over relationships" to which she has a righ

must be balanced against the adopted person's right

O

o or

informaticn under Article 19, his or her right to a birth
certificate regardless of birth status (Articles 24 and 26) and
finally against that priority wnich must be given to his/her
psychoclogical well-being during childhood (Principle 2). If iy
is agreed that Principle 2 can be met by the provision of f
non-identifying information - and this is not likely without tif
accompanyving prospect of identifying information at 18 - then

the guestion remains whether the relinguishing mother can be

i T SRR,

said to have an absolute right to absolute privacy after 18

years have passed and at the risk of infringing the adcpted _
person's rights under Articles 19, 24 and 26. Undoubtedly she?
can and should take advantage of an established central bureau}
or agency for registering her objecticns to contact and the |
reasons behind those objections. She can also assure herself
that those cbjections will accompany any information passed ol
the adopted person. In the case of a relinguishing mother whol
does not wish her second family to have any knowledge of her
adopted child, a central bureau could act to facilitate a
trivate meeting if the adoptee wished to use identifying
information received to make contact. But a relinguishing
mother would hardly be able to justify., on the grounds of
Article 17; denying her adult natural child's right to access @
identifyving information under Article 17 and in fact it is
unlikely that a relinguishing mother would wish to keep her
adopted child in ignorance ocnce the possible long-term effec:;

0f such ignorance have become widely recognised.
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~as well as a physical one. Once it is accepted that that xin

n
e

75, In general, 1t 1s increasingly apparent that that

"measure of control over relationships with others" wnich flow

from the ccncept of privacy can cnly be sustained throuch a set
c

of formal provisions ancé mechanisms permitting a
e

specified conditions. So long as contacts are left to luck andé
to those with personal resources, or with the time andé means for
extensive research, no party to an adoption can be assuresd of

s

making her/his views on contact known pefore contact it
takes place, If a central agency for information were
estaplished, a further control would be given to the individual,
whose wilishes about contact could pe made xnown before contack
itself could be established. And in addition such an agency
could include counselling facilities which would assist all

parties in making responsible decisions. While it is generall

agreed that counselling should be optional, it is equally agreed
that counselling facilities would be greatly to the advantacge cf
all parties in the possibly stressful event of receiving new

information and perhaps making contact.

784 'All of the preceding considerations should be arclied

to any review of A.C.T. access provisions.

Tis Changing the legal form of adoption so as to retzin the
family relationship between a natural parent and an adorted
child is the final and most far reaching case for access. And
this may in fact be the direction which Australian adoption law
ultimately takes. Those who support such a change in the law

arque that while the law can cresate new relationships it czannoz:

(14

in real human terms dissolve the emotional bond netween
natural mother and her child. The full implications of signincg
er Ls

a consent form for adoption, whether the relinquishing moth

fully aware of them or not, include an emotional relinguishment

of detachment is only a legal assumption and not a psycholog
probability, a case can be made for bringing the law inks 1i

l
n
with parental needs of the relinguishing parent(s) as well as
those of the adoptive parents. “"Adoption as we know it shoul

e

cease™ was the call that came from the First National Confer



wn
n
)

of Relinquishing Mothers in 1983.1 1In practice, a natural
parent could, for example, relinguish "a
nurturing rights to [a! child, but restain the right to

'continuing contact ancé knowledge c¢f the child's whersza:
welfare".2 A woman would then be able to watch th

e
of her child through a negotiated contact arrangemen
ge

T agreec
upon in advance with the adoptive parents.3 Arrangements like
these are discussed in the American Mocdel State Proposals, whers

consideration is given to the situation of children in long-ter:
fostering or in new families formed after a divorce, who remain
suspended between two families because of a reluctance on the
part of the non-custodial biological parent to sever family

ties. In addition, the open adoption concept is extended to
e

e
include very young mothers who mav be losing the strugcle to

raise a child themselves but wno do nct on the other hand wisnh

a
to lose contact with their children. Special attenticn is also:
given to the views of older children concerning such open
arrangements. As & result of their Australian research, Winkler
and Van Keppel call for -

changes to adopticn legislation that will allow the
introduction of alternatives to the current
traditional system of 'closed adoptions'. For
example, Sorich and Siebert (1982) describe the
practice of 'open adoption' as the meeting of
relingquishing parent(s) and adoptive parents;
identifying information is exchanged and the terms for
the exchange of on-going information should this be
desired by both parties, are specified in a written
contract. The authors report that 'open adoption' and
other placements which make provision for the exchange
of non-identifyving information are gaining acceptance
in the United States of America as viable altesrnatives
to 'closed adoptions'.t

l. News Release, First National Conference of Relinguishing
Mothers, guoting Ethel Maguire, of the Welfare Branch of
the Department of Territories and Local Government.

2. Sorosky, Baran and Pannor, op.cit., 214.

3. See the suggestion of Ms J. Watkins, M.L.A. for Western
Australia, HNest SEalian.,. 28 July 1383, pils

4, Winkler and van Keppel, op.cit., 37,



Given such contractual arrangements the privacy issue of course

disaprears. The Adoptive Parents Association of Victoria has
re

n

v o E B
istered strong reservations a-out ccen

gi 2eh
nd | they feel, will "transform adoption into long-term festering
r

L=
3

ancgements, subjecting adogptess tc the same insecurizv,

ility and traumas that might be produced by

g multi-parenting arrangements after divorce".l Despite such

e:e' objections, it is increasingly possible that the shortage of

erm, children available for adoption will compel more prospective

n | adoptive parents to consider the feasibility of open adoptions.

. Any associated change in the law would, nowever, have to be

accompanied by substantial research into the effects cn children

of existing multi-parenting arrangements,?2

2o | XIV. D2OINTS POR DISCUSSION

.erf The following are the principal points emerging from a

discussion of the rights c¢f relinguishing motners to access to

information regarding their adopted children:

that relingquishing mothers should have access to

N

non-identifying information concerning their adopted

children until those children are 18 (paragrapnh 56);

(b) that relinquishing mothers should have access to
identifying information concerning their children once

-

the children are 18 or over (paragrachs 71-2);
(¢) that the recommendations of the Victcrian Adorticn
Legislation Committee (paragraphs 71, 73) be

supported -

1. The Age, 5 October, 1983, p.20.

! 2. Por existing research on and case law support for oren
; adoption, see Carol Amadio and Stuart L, Deutsch, *Open
' Adoption: Allowing Adopted Children to 'Stav in Touch'
with Blood Relatives", Journal of Family Law, Vol. 22,
No. 1, 1983-4, 59-33 A samrle Cpen Adoption Acreament
taken from this source is included as Appendix 4.




57,

6.:4.35 That, where natural parents seek identifying

information concerning their children who
have been acorted, and who have not reached
the ace of 18, the Adoption InfZormation

Service may arproach the adeortive parents to
seek their consent and co-orperation in
furpisbine sugen ipformatisons

6 That lcentifying informatiocn not pe available

to natural parents of adopted children wno
have not reached the age. of 18, where the
adoptive parents and/or the child object to
this. BHowever, the Adoption Information
Service may take an active counselling role
with all parties with a view to the needs c¢f
the natural parents being met.

Blyd D7 That, where access tc identifving information

is sought by a natural parent through the
Acdoption Information Service, in relation to
an adopted child under the age of 18, but is
not agreed to by the adoptive parents or the
child concerned, an application may be made
to a judge in Chambers to determine whether
special circumstances exist to warrant the
granting of an order permitting access to the
adoption birth certificate,

(See Apcendix 3 ,or the othe'_Victqrian recommencations

recaralng access.

-

that a central bureau or agency should be established
o 0

act as a research and resource centre for aqoctlcn
information including general information,
non-identifying and identifying informatiocn
relevant to all members of the adoption triangle
at all stages of the process of action (paragragpn |
40)

' Gy

files which would otherwise bhe

store adcct
(paragrach 40)

destroyed

O o
wm o

make counselli]
ia

ble o all members of the
adopticn tr g

ing aila
ngle (paragraph 73)

act as a 'post office' between members of the
adoption triangle (paracrapn 7%);

that the rights of adoptive fathers should be

considered as soon as satisfactory criteria have been

set up for the determination of patsrnity, but that the

rights of relinguishing mothers should be allowed to

proqress as a separate 1ssue (paragraph 63);
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that the advantaces of open adoption be carefully
considered, especially in those cases in which it
provides an alternative t¢ long-term
institutionalisation or fostering of children

(paragraph 77);

that a3ll legislative reform with respect to access to
information in adoption be retrospective (paraqraphs

6§7-70;

that a1l these cocnsicderaticns ke t2Xen intc acecount in
any review of A.C.T. adoption lecislation (paraaraph

76) .
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THE > BATT

N Soyth Wales

The effect of the New South Wales Adoption of Children
(Amendment) Act, 1980 has been to undermine the uniform adoption
laws of the 1960s.l The provisions of the Act affect the tights
of ex-nuptial fathers, consent to adortion, %the estatlishment of

an Adoption Tribunal and the status of the New South Wales
Adoption Contact Register, Access itself was not affected, as
the inquiries of the Adoption Legislation Review (McClelland)
Committee did not produce favourable responses., The Committee
received more submissions concerning access than on any other
issue; and since these submissions were very strongly against
access, the Committee decided in 1876 against any change in the
law. Again, retrospectivity was raised as a barrier to change,
and it was pointed cut that court orders were available to those
determined to £ind information wnile at the same time &thers were
"sufficient checks in the present svstem to prevent
indiscriminate disclosure of information®.2 Since that time,
however, the New Scuth Wales Standing Committee on Adeption nas
developed a position on access which supersedes the views of the
McClelland Committee to the fnllowing effect:

(a) =, An_3dult adopted person hzs a gight of access to
his or her original birth certifieate.

(b) The change in legislation necessary to achieve this
should be retrospective subject to a period of
grace of two years during which any parent who has
relinquished a child prior to the period of grace
may make application that the birth record be
sealed and that the sealing will last for a period
of up to twenty years.,

(c) The richt of 2 natural parent to ask for closure
should be exercised only after compulscry
counselling wnich would enatle discussion of zhe
parents' fears regarding disclosure, and in &the
event of the right to closure teing exercised would
provide a record of the reasons for closure wnich
may pbe of some satisfaction to the adoptee., Such
cocunselling interviews may also be able to obtain
some of the background history, medical
informaticn, etc., that is in many cases the main
reason that access 1s being sought.

l. See Chisholm, op.cit., 49,

2. Report of the N.S.W. Adopticn Legislation Review Committee
Lo the Minister for Youth and Community Services (February
1376) .
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(d) Compulsory counselling should also be a condition
cf the relezse of 3

L

J
1

N records to an adult adoptee

(.‘

fu

wiidce adephlon was 2crapged prior to tha
introduction of the lecislation. The 3ritish
system appears to hdave justified itself in praczice
coth in alilaying public fears about open access and
in tThe service that it nas offered to adoptees.

To these provisions I would like to see the
following added:

73 b= (D
[
L3

(e) The counselling service associzated with access
should be available to adoptive parents.

O o
Hotn 3

(£) - The introduction of such a provision woulé need to
be preceded and accompanied by wide, informed and
carefully co-ordinated publicity,l

[

e The New South Wales Adoption Contact Register, which

was first established by a Ministerial decision, was confirmed
by the 1980 Act. Registration of persons under 18 reg
consent cof adoptive parents; Zor persons over 18 regis
itself is unrestricted. The ineffectiveness of the re
peen noted, Apart from the sheer statistical diffieculty
making matches, one major problem has been the stipulation &
where a match is found the pe*mlSSlon of the adoptive parents
| required before contact can be made, or, iling that, an
adoptee must _dnstjitute court proceedings to obtain the release
of infermation conce*n;nc the adoption. This is - as has been
pointed out - a provision almost designed to "creates cr
aggravate stress in cheir [the adopted person and his/her
adopt*ve parents'] relationship by exposing a conflict between
them" Research> has shown that adopted persons are very wa;_
of g;VLng rise to any uneasiness or insecurity in their adoprtiv
parents, and this provision may inhibit a number of adocted
persons from registering where they would be unable :to proceed
with the discretion thev might otherwise exercise.
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The Adoption of Chil
secrecy criteria analogous to
to adoption records in Queenslanc. In 1982, the then Mini
for Welfare Services, Terrv White, issued a public document
outlining present legislation and recent changes in adoption

1. John Wall, ®Access to Information' in Thlrd Australian
Conference on Adopticn 1982, Progeeding B. 133,

2. David Bambly, "Adoption in Australia - Legal Issues", in
Adoptive Pamilies: The Need for 3 National Boéy, Papers
presented at the Conference/Workshop in Canberra, (ed.)
Dawn Newell and Geneveive Power, June 1981, = B

< 3. See Cliff Picton, "Research: Its Contribution %o :he Ac ess
S Debate in Adopticn®, NCSMC Seminar 1980, Progeagdings, »

383,
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practice in other States and overseas, and possible changes in
Queensland law. In that document access issues are stressed,
though the emphasis is almost wholly on the situation of the
adopted person. Unlike submissions received by the New South
Wales Legislation Review Committee in 1976. submissions to the
1982 Queensland Government were predominantly in favour of
making access available. though both open access and limited
access were proposed., In the event, the Adophigp of C-ildren
Apendment Act 1983 made no significant change to access
previsions, though it did provide or improve provision for:
appeal procedures for unfavouran;y assessed apol*cants to adopt
step-parent ‘adoption, adoption of children with special needs
and inter-country adoptions. No provision was made for a
contact register. The Bill was assented to and reserved pendinc
the drafting of regulations.

South Aps+tralia

Under the provisicns of the Adoption of Children Act
Amendment Act, 1978, a South Australian Adoption Panel was
established to include a clinical psychologist, gynaecologist,
legal practitioner, a paediatrician, a psychologist and a social
worker, The Panel's functions are advisory, and no new
legislation regarding access has as yet been recommended.
Existing access facilities are restricted to the Contact
Register administered by the South Australian Department of
Community Welfare, In the case of the South Australian
register, neither registration by adopted persons and a natural
parent over 18 nor suosequent action to make contact bv the
Department when a match occurs requires the consent of the
adoptive parents, Very recently the Register has begqun to ac:
as a clearing-nouse for non-identifying information.
Relinguishing mothers can cbtain what non-identifying
information is available from the original adoption orders,
thougn such data is not systematlcally upcdated. Relinguishing
and adoptive parents can leave gifts and letters, again of a
non-identifying sort. According to a Department representative,
letters from :ellanLShlnq mothers freauently take the form of
explanations to children of their decision to relinquish.

Hesteor= Aplst+tralis

Recent researchl into the history of adortion law in
Nestern Australia has revealed that the tendency of changes in
legislation in that State has been progressively to restrict
what were originally. by present standards, fairly liberal
provisions. Until 18921, for example, adopted children retained
their £full birth names, both Christian and surname, and the
surname of the adoptive father was simply added on. This use bv
adoptees of their original names ended in 1921 after pressure
was applied to members of the State Parliament by adoptive
parents. In 1926, under a further amencdment, the original
register of birth was closed to inspection by adult adoptees

1. Shirley Moulds. op«cits
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except with the approval of the Registrar-General.
Lna* adopteﬂs of any age were barred ‘*om seeking
ssed th
ames, and t!
into adoprl
J.J.IS&.AV, ji)
& norm wnicnh all
ured as mcrs Cr *nnovatorv, and secondly,
I i change in adoption law. at least in Wes:
ia, has hitherto been the adoptive parent, not
G person or the natural parent.
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In a recent (June 1983) submissicn to the Wesi
Australian Minister for Youth and Communitv Services r z
proposed changes to adeption legislation and practice in *
State, the Western Australian Branch of the Association of
Relinguishing Mothers called for the repeal of the 1926
amendment closing adoption records, and for amendment of related
provisions of the Adoption of Children Act 1895. Citing recent
tesearch and the emergence of financial assistance to single
parents, they argued that changes to access provisions should be
macde to aDDly retrospectively to mothers who relinguished =heir
caildren in the absence of adequate information and financia:
suppcort. They also provosed changes to consent provisions ané
to the form of adoption itself.
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More recently (August 1983), a member of the Western
Australian Parliament., Ms Jackie Watkins, called for sweeping

changes in adopticn laws which would give natural _nothers a form
of legal guardianship which would persist after adoption. She
nas also called for uniform ‘eglslation based on her crogosals

to be introduced in all States. A subsequent Committee of
Inquiry into proposed legislative changes has announced that i
would urge the Government not to make any changes retrcspectiv

(D it

®
Mo g 3

In Tasmania all the legal and administrative processes
leading to aaoptﬁon are covered by the Adoption of Children Act,
1968, wnich is administered by the Director of Social we_hare.
Although there have been no radical chances to the lecislation
or its administration, the Department of Socizl Welfare nas
experienced a recent increase in applications from individual

rties to adoption for non-identifving information. Their
respense has been to supply what information of a
non-icdentifying kind is available to them. While the Stz-e has
not itself the resources to undertake a thorough=-going review of
adoption legislation, notice has been taken of the useful
groundwork laid in Victoria for adoption law reform.

t

b

r+h Tarri=aris

Apart from a recent recognition of Aboriginal custom mary
marriace for the purposes of adoption, there have oeen no
sicnificant changes in Northern Terri tory adeption legislazion
since the Adoption of Children Ordinance 1964. The Territorial
covernment 1is, noweve:, contemplating a thorough review of
adoption legislation with a view to meeting changing community
needs . Te is verv likelv that access issties will Armbose ~=rr
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commeonwezalth Jurisdic+ion

The Australian Constitutionzl Convention held in Scbacz:
in 1976 recommended that legislative power over adoption be
referred by the States tc the Commonwealth. The matter W& not
on the agenda for the 1983 Constitutional Convention, and
consequenctly the recommendation still stands. This
recommendation represented a response to the fact that, under
the Commonwealth Constitution, the Commonwealth Parliament has
power to make laws only with respect to marriace and "divorce
and matrimonial causes, and in relation thereto, parental rights
and the custody and guardianship of children” (The Congkitu=d ay,
S.S51(¥XI), (XXII)). Since neither relinquishment nor adoption
itself fall under these headings, each State and Territory would
nave to agree to refer its powers regarding adoption before
genuinely uniform legislation could be produced. A further move
towards such unificatien - and in general towards the
unification of family law and family jurisdiction throughout
Australia - was endorsed by the Royal Commission on Suman
Relationships in 1977. In 1978, at the Second Australian
Conference on Adoption, similar arquments were made concerning
the desirability of uniformity so long as the variation wnhich a:
Present exists was clearly arbitrarv and not the result of the
tailoring of legislation to local needs. It was, however, also |
pointed out that there may be in addition to possible States
rights issues, a number of practical propblems in the way of any §
unification. These would flow from the difficulty of
establishing an efficient working relationship between the
feceral Family Court of Australia and the miscellaneous State
agencies which variously deal with adoption issues. It was also
argued at the conference that any assumption that a uniform law
would necessarily be a more enlightened law was open to
considerable doubt.l Nevertheless, the spokesperson for the
National Council for the Single Mother and Ser Child spoke cf
federal jurisdiction as presenting the onlv really promising
method of ending_"discrimination against ex-nuptial children and
their families”.2 "

',_«I

- Justice Elizabeth Evatt, op.ciz.. §1.

2. Patricia Harper., "Pregnancy and Adoption: The Rights and
Needs of the Natural Mother®, in Seconé Australian
Conference on Adoptiocn 1978. 2roceedings. p. 115.
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ADDEVDTY 1

Recommendations of the Victorian ACODL: ion Legiglzac o=
Revisw Commibttse Regarding éC“3=S-="’ Assngia-as
Draf* lecislaticop

Recommendations

6.4.43

§.4.44

6-4.43

§.4.46

6.4.48

We recommend:-

That an adult adopted person be entitled to a copy of
his or her original birth certificate. Entitlement to
the original birth certificate should be available
without restriction, and should be given in a situation
where appropriate counselling is available but not

compulsory.

That any adopted person have the rigat to identifying
information when he or she is agec 18 years or more,
irrespective of when the acoptlon order was cranted.
The natural or adoptive parents' permission should not
be required for access to information by .an acult
adopted person.

That an Adoption Information Service be established
within the DCWS. The Adoption Informaticn Service
should liaise and consult with and make referrals tc
adoption agencies, publicise its functions, and provice
an information service for persons and organizations
involved in adoption as well as fulfil a community
education functions.

That the Adoption Information Service assist adult
adopted persons to obtain a copv of their original
birth certificate. It should auDDWV further persona
identifving information both orallvy and in writing £
agency records to adult adopted persons.

(RN
(9]

T

That natural parents be able to register their wishes
with respect to meeting the child when ne or she is 18
years of age or mere. This information with att ndanh
explanation should be given both orally and in wrilting
to adult adopted persons seeking copies of their 2irth
certlflcat= or at any time they reguest the
information.

That natural parents be given any identifying or non-
identifying information both orally and in writing
about their child which the adoptive parents are
willing to supply at any stage.



6.4.49

6.4.53

n
S
L

in
(]

That the Adoption Information Service provide an
optional counselling service feor adopted persons who
seek copies of their original birth certificates and
background information about their origins and for
natural parents who have relinquished children for
adopticn.

That an adopted child under the age of 18 have access
to counsalling and non~identifying information both
orally and in writing from the Adoption Information
Service whether or not the adoptive parents are
involved, although every effort should be macde to
involve the adoptive parents.

That, where an adopted child under the age of 18 is
seeking identifying information concerning his natural
parents, and where the adoptive parents <o not oppose
this, the Adoption Informaticn Service may approach the
natural parents to seek their consent and co-operation
in furnishing such information. Where this is '
forthcoming, the informaticn be shared both orally and
in writing with the child and his adoptive parents.

That icdentifying information not be available to the
adopted child under 18 unless the natural and adoptive
parents are in agreement to information being given,
Bowever the Adoption Informaticon Service may take an
active counselling role with all parties with a view ¢
the needs of the adopted child being met.

That. where access to identifyving information is sought
by an adopted c¢child thrcugh the Adecption Information
Service., but is oprosed by the natural or adoptive
parents, an application may be made to a judge
Champers to determine whether special circumstsz
exist to warrant the granting of an order permi
the child to have access to his/her original bi:
certificate.
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That natural parents have access to counselling £
the Adoption Information Service and be given any
identifying information both c¢rally and in writing %that
may be available. 1

That, wnere natural parents seek identifying
information concerning their children who have been
adopted, and who have not reached the age of 18, the
Adcption Information Service may apvroach the adoptive
parents to sseek their consent and co-operation in |
furnishing such information.

That identifying information not be available %o
natural parents of adopted children who have not
reached the age of 18, where the adoptive parents
and/or the child cobject to this. However, the Adoptioern
Information Service may take an active counselling role
with all parties with a view to the needs c¢f the
natural parents being met.
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6-4.587

6.4.58

6.4.60

6.4.61

6.4.62

6.4.63

5.4.64

6.4.66

That, where access to identifying information is sgught
by a natural parent through the Adoption Information
Service, in relation to an adopted chilé under %he age
of 18, but is nct agreed to by the adoptive parents or
the child concezned, an aprlication may be mzade =5 2
judge in Chambers to determine whether special
LICUTSTances exist to warrant the granting of a
ermitting access =0 the adcption birth certific
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That the matter of whether identifying information
about an adopted person should be made available to
nis/her natural parents when the adoptee is adult he
Kept under review in Victoria with a view to
formulating legislation, noting that this Committee
denerally supperts that identifying information be
available to natural parents, on application wnen =he
adoptee is aged 138 Years or over,

That natural parents, adoptive parents and adorted
Persons participate in both the practice and Felicy
development of the Adoption Information Service ang
that such participation be encouraged in private
agenciles. '

That the Adoption Information Service provide when
possible non-identifyinc information concerning the
progress and welfare of the adopted chilgd both orally
and in writing to the natural parents.

That the Adoption Information Service suprly non-
identifying information about the origins of the chilgd
both orally and in writing to the adoptive family.

That, in special circumstances the Adoption Informaticn
Service supply identifying information *=o adopted
minors or to the adoptive parents of minors subject to
authorisation by a court.

That for persons seeking information, but whose case
records are not available, the Adoption Information
Service seek to establish links with other information
sources.

That the Adoption Information Sérvice ensure that a1l
information is released in a Situation where applicants
are aware that a specialised counselling service is
available for those who wish to discuss the
implications of this information,

That non-identifving information generally be releasged
t0 parents, siblings. grandparents, aunts and uncles
both orallv and in writing. ' Any other Perscon should ne
required to establish a valid interes+.

That, when a birth certificate is issued to an adulz

adoptee the Adoption Information Service would have an
obligation to inforz that Person of the wishes of =he
natural parent regarding contact, if such information
is recorded. <Contact should not be activelv promoced

PR - - T e
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6.4.67 That the Acdoption Information Service record the wishes
of natural parents about contac: by adult adopted
persons. If contact is desired by both partiss the

Service should assist if requested to do so. The
Adoption Information Service should not interfers with
the right of natural parents and adopted adulss to
proceed, oOr not to proceed, with Contact, as they

choose.

6-4.63 That the Adoption Information Service be regquired to
consult with agencies to establish and review policy
concerning the responsibility for following up an
adoption where information about the progress of the
child is sought by natural parents and rela=ives.

£-4.69 That, when an adoption agency closes down, its records
be transferred to the Adoption Informaticn Service.

6-4.70 That the Adoption Information Service have the Tight t¢
obtain original birth certificates and adoption birth
certificates from the Government Statist in relation =
all persons on the Adoption Information Register. “

6-4,.71 That the Adoption Information Service cublicise :
guidelines on what type of information is available to.
those involved in adeption.

6.4.72 That the Adoption Information Service provide a public]
information service to interested persons about =h
procedures involved in relinquishing a child for

adoption or adopting a child. It should orevide
information about acdoption legislation and regulations,
agencies, walting lists, and about the specialised
services of inter-country and special needs adopticn.
6-4.73 That the Adoption Information Service seek =0 develco

greater community sensitivity to adoption through the
use of discussion groups, films, seminars, distribut:on
of pamphlets, media advertising and visits %o community
groups.

The Victorian Adoption 3111

On 2 Mayv 1984 the Victorian Minister for Communi t; ‘
Welfiare Services moved the Second Reading of and introduced the
Adoption Bill 1984. Debate has been adjourned awaiting public
comment on the Bill.

Part VI of the Bill contains provisions about access =
information and creates an Adoption Information Service and a
Adoption Information Register.

The provisions in Part VI of the Bill are. in general,
consistent with the recommendations in Chapter 6.4 of the
Adoption Legislation Review Committee Report.

The main features of the Bill are:
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Proceedings ]p

£amera; records
closed

Prohibition of
publication of
ldentity of
participants

General referral
of other matters
Lo Requlations,
including:

Access
Transcripts
of records

Other relevant
Provisions

N.S. W VIC. S.A. TAS W.A. N.T. QI.D.
S8.64- S6.60- 55.65-67 8s.57, 5.11 56.54-56 Ss.58-
66, 67 62% 59-60, 59% 4
cf.20
8,53 5.49 S5.46 5.46 5.20 5.46 5.45
cf.58
5.73 5.67 572 5.67 5.60 '5.65
S.671(q) 5.72(h) 5.60(f) S.65(1) (f)
& (q)
5.67(h) 5.72(1) 5.60(q) S.65(1) (h)
5.72 5.67 12 (5) 4 S.65(g)*t
Amvﬁii* Arwtts :

Chitdren ﬁuzncnemrwo:u‘mmmﬁuﬁﬂs.

only partly proclaiimed;

A, C. T

58.59-61

5.A5

5.65(c)

5.65(4d)

See paragraphs Zi—-z3 anove.-






BE———

e I e S ot

LE B

L]

Children (Information) AST 1580, only partly prooioneET™ Bee DPAragraADPNE  2T=0 T g GUE"

5.59 of the Queensland Adoption of Children Agt 1964 was repealed and replaced and a new s.59A
inserted by the babtﬁbbzlbm!hrwpahn:!bnn!bEm:nEnzwI>hn 1972; a new $.59B was inserted by the
b%nnpbihlﬁipann:,bn_‘.!?_ﬁ:n:_m_:rbnh 1979. and repealed and replaced by the Adoption of
Children Act Amendment Act 1981. The thrust of all this legislation is to control the flow of
information passing through persons administering the Act, who are restricted from makling
disclosures except in the course of thelr duties. The bbbbhpb:lbhlhrhkahbSibhh(bEnbhEn:n Act
1983 makes no significant changes to existing access provisions.

Under S.67 of the Tasmanlan bmbﬁnhb:!bhlhrwpann: ACL 1968, which provides for the making of
Regulations, (k) further specifies Lhat "applications for adoption orders being made or dealt
with in such a way that the identities of the children proposed to be adopted pursuant to
those applications are not to be disclosed to the applicants for those orders and that the
identity or identities of the adopter or adopters is or are not disclosed to the parents or
quardians of those children, except where all parties to those applications otherwise agree”,

5.72{(e) in the South Australian Adoption of Children Rct, 1966-67 is analogous to 67(k) in the
Tasmanian Adoption of Children Act 1968.

5.12A(5) of the Western Australian bﬁbﬁhﬁb:{bméb:hkhhnz:bnﬁ 1896 provides that “the original
entry of the birth of the child the duplicate of that original kept in the general reglstry
shall not be open to inspection and a certified copy of the original entry of the birth of the
child or the duplicate of that original which is kept in the general registry or the entry
relating to the re-registration of the birth of the child shall not be issued, except with the
approval of the Registrar-General”.

5.65(1) (g) of the Queensland D&bﬁhﬁbzibhibrw_ahmsrbbﬁ 1964 provides for regulations with
respect to the inapection of any tn:ommgm:cm under the Act.
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Adult adopted persons are entitled to access to =heir
original birth certificate, without the consent of the
natural pazents or any other person, cn apgliczzicn oo
the Director-General cf Community Welfare Services ‘the
Director-General);

Other provisions deal with access to informazicn acout
adopted persons (this must not unreasonably gisclose
personal affairs of any person) on applicaticn to the

Director-General:

- adult adopted persons are entitled te 2 a labl
information (identifying or not) without the consent
of any person;

- adopted persons under 18 years, natural parents,
natural relatives and adoptive parents are entitled
to non-identifying informatiocn;

- natural parents of adopted persons under 18 years
are entitled to identifving information with ®he
agreement of the adoptive parents or if the adoTtive
parents are deceased; the wishes of the adcpted

Ferson must be taken into account:

- (Recommendation 6.4.56 gives greater we*cnt to the
wishes of the adopted perscn. It provides that
"identifying information jct be available tc natural
parents ... wnere the adopotive parents and/or the
chilg obyject Eo tais?);

- natural parents of adult adopted persons ar
entitled to identifying information with the
agreement of the adopted person or if the adopted
person 1is deceased;

= natural relatives are entitled to identifying
information subject to relevant agreesments:;

- adoptive parents are entitled to identifying
lnzormatlon wlth the agreement of “he natural carent
or i1f the natural parents are deceased.

County Court orders may be obtained to d;_:ense Wi eh
requirements for agreement in specified circumstances.

The Adortion Information Service established within the
Department of Community Welfare Services is :o provide
advice and counselling ané to deal with applicstians
for access and provide information.

1

An officer of the Department of Community Welfare Services
advises that this is the intention of the B8ill. As
drafted, clauses 91 and 93 suggest that only
non-identilying information is intended while the absence
of a requirement for agreement by interested parties, as :in
clauses 94 to 98, suggests that zcentifying material is
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. The Adoption Information Register is to include details
of relevant persons who wish to be included, inecluding
their wishes about obtaining and providing information
and about meeting other persons on the Recister,

The Bill is not as specific as the Committee's
recommendations about counselling and the way in wnich
informaticn should be provided, but provides a framework within
which recommendations on these points could be effected. The
Bill does not refer to any educational or promotionzl role of

the Adoption Information Service as in the recommendations.






