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Executive summary

Over the past decade, Australia’s migration program has evolved. It
has transformed from a program to source labour into a tool which
supplements our skill base and imports knowledge. It has become
less permanent but more responsive; less centrally set and more
demand driven. At the heart of this transformation is the growth of

temporary skilled migration.

Over the past decade, Australia’s migration
program has evolved. It has transformed
from a program to source labour into a tool
which supplements our skill base and imports
knowledge. It has become less permanent
but more responsive; less centrally set and
more demand driven. At the heart of this
transformation is the growth of temporary
skilled migration.

Approximately 190,000 temporary migrants
now live and work in Australia as primary
and secondary 457 visa holders.” To put

this in perspective, the total number of 457
visa holders currently in Australia is now
roughly equal to the annual intake under our
permanent migration program, but only a
fraction of the total number of the 1.2 million
temporary migrants residing in Australia at
any one time.?

The 457 visa program is a purpose-built
labour market policy tool and part of a new
era of people movement management. A
growing portion of the permanent program
comprises employer-sponsored migrants.

Of these permanent migrants, more than 70
per cent of those sponsored already reside in
Australia on temporary 457 work visas. This is
the newest policy advancement, a two-step
migration process, allowing demand to drive
the flow of skills into our labour force.

1 Figures include secondary visa holders and are an estimation based on
the average rate of grants for secondary visa holders.

2 This figure includes 457 visa holders, international students, working
holiday makers and New Zealand citizens.

The growth of temporary skilled migration
means we now have two “migration
programs” to address skills shortages that
are tied together and inextricably linked:
the 457 program and the permanent skilled
migration program. Temporary skilled
migration has become an automatic relief
valve, cushioning the relationship between
labour market needs and the time lag
inherent to centrally planned permanent
migration. Surges in skilled labour
requirements or dips in economic activity
see numbers of temporary skilled workers
ebb and flow. The program helps to maintain
Australia’s international competitiveness
and is critical to our aspirations to become a
regional hub.

Temporary skilled migration has received
extensive media coverage and political
attention in the almost two decades since
the 457 visa was first introduced. Interest in
the program reflects the inherent tension

in providing a flexible and responsive tool
to assist business in accessing the skilled
labour they require to satisfy Australia’s
labour and economic needs, and enhance
our international competitiveness, while also
protecting Australian workers, their jobs,
training and conditions. In particular there
have been periodic reports of exploitation
of overseas workers and rorting of aspects of
the program by employers.
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Despite being subject to such attention, to
date there has been little comprehensive
analysis undertaken of the 457 program and
its operation. This is particularly concerning
given the size of the program, its significance
in the calculus of investment and its impact
on Australia’s economic growth and
sustainability.

This report provides the first comprehensive
analysis of wide-scale survey data.? It

draws on a survey, commissioned by the
Department of Immigration and Citizenship,
of some 3,800 visa holders and 1,600
companies to examine the operation of the
temporary skilled migration program from
the perspective of both visa holders and
employers. It also examines the impact of
the program at a national level, including its
affect on innovation and skills development.

Chapter 1 of this report provides an overview
of the 457 program as it presently operates,
noting the circumstances in which primary
and secondary 457 visa holders come to
Australia.

Chapter 2 describes the methodology of the
survey, while the findings of the survey are
detailed in Chapter 3 through Chapter 5.

Chapter 3 looks at the performance of the
program and its impact on the labour market.
It finds that, on the whole, the program is
meeting the needs both of employers and
457 visa holders. In particular there is a high
level of job satisfaction, demonstrating that
457 visa holders are integrating well into

the Australian workforce. Employer usage
generally reflects the policy intention of the
program and employers indicate a high level
of support for the current settings.

3 Other surveys have occurred in the past providing valuable insights into
the program however they contained a significantly smaller sample.
The work of McDonald, Hugo, Khoo and Voigt-Graf in particular laid
the groundwork for a more detailed understanding of the 457 program.

However, we also find indicators that a small
number of employers are misusing the
program, highlighting the need for effective
compliance and monitoring systems. In
particular, responses relating to wages

and conditions require further monitoring
and investigation. Moreover, the survey
data indicates that unions could play an
increased role in enhancing the effectiveness
of the program, as 457 visa holders who

are union members are more satisfied with
their employment and more likely to stay in
Australia over the long term.

Key findings:

e Workers on 457 visas enjoyed high levels
of satisfaction, with 88 per cent either very
satisfied or satisfied with their relationship
with their employer.

e 71 per cent of 457 visa holders intended
to apply to become permanent residents
after their visa expired.

e 85 per cent of employers were satisfied or
very satisfied with the program.

® 2 per cent of 457 visa holders reported
incomes less than the threshold income
set by regulation.

® Only 7 per cent of 457 visa holders
indicated that they were affiliated with a
union.

Chapter 4 examines the contribution of

the program to broader economic policy
outcomes, including skills development

and innovation. The survey results reinforce
that skills transfer and knowledge from

457 visa holders play an important part in
building Australia’s human capital. Temporary
migration does not just fill skills shortages; it
addresses skills deficits by training Australian
workers. The program is critical in keeping
us competitive in the era of international
knowledge wars, when industry innovation is
global.
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Key findings:

* Qver three-quarters (76 per cent) of 457
visa holders said they helped to train or
develop other workers.

® 68.5 per cent of employers said they were
using 457 visa holders to train Australian
counterparts.

* An overwhelming majority (86.3 per
cent) of visa holders felt that their job in
Australia used their skills and training well.

Chapter 5 reflects on the lives of 457 visa
holders outside of employment — their
social experiences, level of community
engagement and sense of belonging. Living
in Australia for prolonged periods of time,
457 visa holders are part of our communities.
Some fifty per cent will transition to
permanent residency. For those who do
return home, their period of stay in Australia
will, more often than not, be for a period

of years rather than months. Our analysis

of the survey also finds that more attention
must be paid to secondary visa holders, such
as spouses and dependent children. The
survey results also indicate that participation
of secondary visa holders is critical in the
decision to stay in Australia.

Key findings:

e The vast majority of 457 visa holders
indicated they were settling into Australia
well (on a scale of one to ten, the average
was 8.35).

e Participation and employment of spouses
(secondary visa holders) is an important
factor in choosing to stay on in Australia.

® Participation in sports and hobbies at least
monthly was higher than the Australian
average.

* Some 18.4 per cent of 457 visa holders
from non-English speaking backgrounds
indicated that they had faced
discrimination because of their skin colour,
ethnic origin or religious beliefs.
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In analysing the survey findings, the report
concludes that Australia is missing the full
potential of gains from temporary migration.
Spouses of 457 visa holders, while having
work rights, do not receive any support

and can struggle in terms of employment
outcomes, English language acquisition and
understanding of Australian culture. Assisting
these migrants with post-arrival support
would improve labour market participation
rates. Further, the report finds that the rapid
growth of temporary migration has not been
matched by consideration of its impact and
contribution to broader economic policies.
As such, the report puts forward a series

of recommendations for further research
and policy development. A full list of
recommendations can be found below.

Given the flexible and fluid nature of
temporary skilled migration, policy settings
for this program require constant monitoring
and review. Chapter 6 of this report provides
a full historical analysis of the evolution of
the 457 program, from inception to date.
The picture that emerges is of a program
that has been constantly adjusted and fine-
tuned to meet changing circumstances,

with an increased focus on regulation and
compliance mechanisms over time.

While the review initiating Australia’s
temporary skilled migration program was
commissioned by the Keating Government,
the 457 visa itself was introduced under
the Howard Government in 1996. The

first significant phase of program reform,

in the early 2000s, was directed towards
improving the regime by increasing the
ability of employers to better utilise
temporary migration. The second phase of
reform, starting in 2006, can be classified
as a response to instances of exploitation
of 457 visa holders and a strict focus on the
integrity of the program. The Rudd-Gillard
Government continued this tradition of
integrity-based reform, albeit with a broader
focus to also protect Australian wages and
conditions.



The recommendations proposed in this
report are similarly a response to the most
recent evolutions in the 457 visa system. The
recommendations seek to address current
challenges associated with the program,

and future-proof it so that it can continue to
meet Australia’s economic and broader social
needs.

We stress that support for migration
programs in Australia should not be taken
for granted. The confidence of the Australian
community in the migration program is
paramount to its success and is contingent
on strong and bipartisan political leadership.
As such, reforms need to be informed by
evidence and need to factor in the potential
consequential effects.

Recommendations

1. That the Federal Government increase
sponsorship and nomination fees
associated with the 457 visa program to
act as a price signal, providing a resource
pool to strengthen compliance and deliver
settlement services.

2. That the Federal Government, in
consultation with industry peak bodies
and the Australian Council of Trade Unions
(ACTU), establish voluntary Australian
workplace orientation sessions available
for all 457 visa holders.

3. That the Federal Government extend visa
condition 8107 from a period of 28 days to
90 days, as recommended in the Deegan
Review.

4. That the Federal Government allows
any 457 visa holder who has worked
continuously in Australia for two years
to apply for the transition pathway to
permanent residency under the Employer
Nomination Scheme irrespective of the
number of employers they have worked
for.

5. That the Federal Government fund
research into immigration policies and
their link to Australia’s national innovation
and productivity agenda.

6. That peak industry bodies collaborate to
undertake an examination of innovation
through migration at the enterprise level.

7. That the Federal Government incorporates
analysis of the role of migration in national
workforce development strategies and
skills and training policy.

8. That the Federal Government extends
settlement services and other services that
enable social and economic participation
to the dependants of 457 visa holders.

9. That the NSW and ACT governments
remove all education expenses associated
with the dependent children of 457 visa
holders.

10.That the Federal Government, the ACTU
and industry peak bodies work together
to develop workplace and enterprise level
programs to address discrimination and
exploitation.
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Chapter 1: About the program

The 457 program enables residence in Australia for the purposes of
employment for a period of up to four years. It is only available to
skilled workers who have been sponsored by an employer to fill a

skills shortage.

The 457 program enables residence in
Australia for the purposes of employment
for a period of up to four years. It is only
available to skilled workers who have been
sponsored by an employer to fill a skills
shortage. Employers are made up of private
enterprise, academic institutions, and
government and non-profit organisations.
The key foundation of the 457 program is
a focus on skills. Employers can only hire
people who have existing qualifications

or experience, and only to fill positions in
certain skilled occupations.

Workers on 457 visas are found in every
industry. They make up approximately one
per cent of the total labour market and
account for approximately two per cent of
our skilled workforce. The 457 program is
uncapped, meaning the number of visas
granted in any given year is determined
by demand. At 31 March 2013, there were
105,600 primary visa holders in Australia. In
addition, there are approximately 85,000
secondary visa holders (spouses and
children).*

The 457 program is ‘"demand-driven’ and

is incorporated into the economic cycle.
When the economy grows demand increases
and more people are sponsored. When the
economy slows, such as during the global
financial crisis, demand for the program
drops off. Use of the 457 program is currently
at a historic high. This is attributable to
comparatively robust economic conditions
with poor economic performance in some
parts of the developed world.

4 Taken from the Department of Immigration and Citizenship monthly
statistical update for the 457 Program. The update does not release the
spouse and children figure. Past figures indicate that for every primary
457 visa holder, there is approximately 0.8 additional visas granted.
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The Department of Immigration and
Citizenship (the Department) administers the
program. This includes approving employers
to use the scheme and granting visas to
migrants for entry into Australia. In addition,
the Department is charged with monitoring
and compliance activities. Further, the
Gillard Government recently announced
additional powers would be given to the Fair
Work Ombudsman to monitor and enforce
compliance with 457 visa conditions. Heavy
penalties can be levied on employers who
abuse the program.

The procedural process to issue a 457 visa
consists of three distinct stages. First, an
employer must be an organisation approved
to sponsor 457 visa holders. The second
stage is approval of a particular position

for the employment of a 457 visa holder.
The final process is the visa grant, which
encompasses an assessment of the skills of
the worker concerned. More detail on each
stage is provided below.

Sponsorship

Several conditions must be met to become
an approved sponsor. The employer must

be lawfully operating and must pay a
sponsorship fee (currently $420). Additionally,
the employer must meet a training
benchmark. Either the employer must have
spent one per cent of payroll on training
Australian staff or contribute two per cent of
payroll to an industry training fund.

Employers must also attest that they have
a strong record of employing local labour
and non-discriminatory work practices.
This regulation has been criticised, as the
attestation does not require demonstration
by any other methods.



Nomination

After becoming an approved sponsor,

an employer can nominate a position in

the business. This position must be an
occupation listed on the Consolidated Skilled
Occupation List (CSOL). The CSOL contains
649 different occupations (from a total of
1342 possible occupations). Each of these
occupations is classified as a ‘skilled’ position
as they require a minimum AQF Certificate

[l and two years of on-the-job training.
However, the majority of occupations have

a higher skill threshold. There is a fee to
nominate each position (currently $85).

At this stage, the employer must nominate
the name of the migrant who will fill the
position and the salary they will be paid.
Often employers provide employment
contracts or copies of Enterprise Agreements
to verify pay rates. Importantly, the salary
must be the “market rate”, that is the
amount paid in the Australian labour market
for that position. A market salary must be
demonstrated by showing that an Australian
would receive the same income doing the
same job. The pay cheques or Enterprise
Agreements of other workers can be used

to justify income levels for migrants on 457
visas. In addition, the salary must be above
the Temporary Skilled Migration Income
Threshold (TSMIT), which currently is $51,400.
Historically, this figure is indexed every year
in July in line with inflation.

Visa grant

After a nomination has been approved, the
person identified can apply for a subclass 457
visa. As part of this process, each migrant
must demonstrate they have a genuine
intention to perform the occupation that
they have been nominated to undertake.
This involves showing how skills have

been acquired, such as formal education

or detailing past work experience. Some
migrants are also required to undergo a
formal English test (there are several broad
exemptions to this) and some occupations
in Australia require registration and licensing
from other bodies (for example nurses and
electricians).

Importantly, migrants are subject to two

visa conditions. Firstly, all migrants must

hold private health insurance. The second
condition is that each worker who holds a

457 visa can only work for the employer that
nominated him or her and in the position
they were nominated to undertake. As part of
this condition, 457 visa holders cannot cease
employment for more than 28 consecutive
days. Once in Australia, a worker on a 457 visa
can change employers or positions. However,
the job needs to be with an employer who

is also an approved sponsor and they must
again go through the process of nominating
for a particular position.

Compliance and monitoring

The Department undertakes a program

of monitoring sponsors to “enhance the
integrity of temporary economic visas,
including the subclass 457 visa program”.
Compliance work is performed by a network
of 37 inspectors. The focus of compliance

is determined by internal risk assessments.
Recently, the government expanded
monitoring of the 457 program by allowing
oversight of the program by the Fair Work
Ombudsman. The Ombudsman will now
monitor to provision of market salary rates
to 457 visa holders and undertake checks
to verify that they are performing tasks
commensurate with the job description
they were nominated to undertake.® With
an additional 300 inspectors, this provides a
safety net.

Table 1: 457 Visa program compliance and
monitoring

Active sponsors 22450
Monitored 1754
Visits 856
Sanctioned 125
Warned 449
Referred 18
Infringement 49
Successfully prosecuted 1

(Source: Department of Immigration and Citizenship
Annual Report 2011-12)

5  See http://www.minister.immi.gov.au/media/bo/2013/b0194313.htm
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Chapter 1: About the program

Program trends

Since the program’s inception, there has
been relatively consistent growth in usage.
While the onset of the Global Financial Crisis
saw a significant dip in visa grants, activity
has since increased to historic levels. At the
end of 2011-12, there were 22,450 employers
who sponsored at least one 457 visa holder.
This represents a 20 per cent increase on

the year before, indicating a broadening in
uptake.® Despite this growth, it is important
to place the program in perspective as,
overall, workers holding 457 visas make up

a small fraction (one per cent) of the labour
market.

Graph 1: Primary 457 visa grants,
1997-1998 to 2011-2012
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(Source: the Department of Immigration and Citizenship)

6 Department of Immigration and Citizenship, Annual Report 2011-12,
p. 86.

Increased usage of the 457 program is

now driving changes in the permanent
migration program. Workers holding 457
visas dominate categories of permanent
residency that are increasing over time. This
includes permanent visas that are sponsored
by employers.

Additionally, permanent visas are increasingly
being granted to migrants who already live
and work in Australia. For example, more
than half of all permanent visas granted to
migrants already in Australia were made to
applicants on a 457 visa. In 2011-12, there
were 79,287 permanent skilled and family
visas granted to migrants in Australia, of
which, 40,485 previously held a 457 visa.’

7 Note: The number of visas granted to migrants already in Australia
is about 40 per cent of the total migration program — an additional
105,711 skilled and family visas granted offshore, for a total Permanent
Migration Program of 184,998. Also note that the transition to
permanent residency figures include spouses and children of primary
migrants.
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Chapter 2: Survey methodology

The following sections provide an analysis of
survey data from 3,812 workers on a 457 visa
and 1,600 employers who use the program.
The total sample size for visa holders was
significant, representing approximately 5 per
cent of all 457 visa holders in Australia at the
time. The survey, funded by the Department
of Immigration and Citizenship, was
undertaken by the Social Research Centre in
May and June 2012.

To be included in the survey, a migrant must
have been in Australia on 5 May 2012 and
had their visa granted between October
2009 and June 2011. For the purpose of
data analysis, this ensures that all migrant
participants had been living in Australia for a
minimum of 10 months. This is important as
not all 457 visas are granted to migrants who
stay. Some employers use the program to
transfer existing employees between offices
in different countries, such as from regional
headquarters to country offices. These 457
visa holders are likely to stay in Australia for
shorter periods of time.

Table 2: Collection of survey data

For employers to be included, they must
have sponsored at least one worker on a

457 visa as of 5 May 2012 who had their visa
granted in the period between October 2009
and 30 June 2011. For sponsoring employers,
HR managers or persons responsible for
hiring employees were asked to respond on
behalf of the employer.

Migrants and employers were selected in

the sample from records provided by the
Department. The questionnaire used in

the survey was developed between the
Department and the Social Research Centre
based on previous research into sourcing
migrants (such as the Continuous Survey of
Australian Migrants). A stakeholder workshop
was held to explore key topics to be covered.

The questionnaire was piloted and refined.
After the survey was completed, weighting
was assigned to data; however, the analysis
used in this report is derived from raw data.
This is due to the large sample sizes of the
survey. The weighted data saw only marginal
differences, not influencing the overall
themes of the survey.

Target  Sample Completed Response  Interview Length

Interviews Interviews Rate (average)

(mins:secs)

Migrant Workers 3,100 15,199 3,812 25.1% 23:34
Current employers 1,500 2,832 1,500 91.7% 8:08
Lapsed employers 100 436 100 73.5% 4:29
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Chapter 2: Survey methodology

Of the 1,600 employers surveyed, employer

S

ize was as follows:

23 per cent employed less than 10 staff

37 per cent employed between 11 and 50
staff

19 per cent employed between 51 and 199
staff

21 per cent employed over 200 staff.

Graph 2: Employer size by staff
and 457 usage
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Of the 3812 holders of 457 visas surveyed:

® 64 per cent were male
® 36 per cent were female

e 49 per cent were from English-speaking
backgrounds

® 51 per cent were from non-English
speaking backgrounds.

Translations and interpreters were not used
to collect survey data, as 457 visa holders
are assumed to be tested for and have a
minimum standard of English. Only a small
percentage of migrants surveyed indicated
difficulty with English after an initial period
of living in Australia. 457 visa holders under
the labour agreement program were not
surveyed.

For all survey questions, there were a range
of responses, including for many, “Don't
know” or “Refuse”. Generally, the responses
to these questions ranged from one to

ten per cent. Data tables are detailed in
Appendix A.

Like all surveys, there will be some
sampling error contained. The ‘true value' is
approximately +/- 2 per cent.

It is also useful to mention that the findings
in this report are not presented as ‘right’

or ‘'wrong’. The survey data provides

an indication of migrant and employer
satisfaction against a range of questions.
There are of course many other non-
migration impacts on satisfaction for both of
these groups.
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Chapter 3: Contribution to the labour market

This survey provides a body of evidence to indicate that the
program is meeting the needs of both employers and 457 visa
holders. In particular, a high level of employment satisfaction
demonstrates that 457 visa holders are integrating well into the
Australian workforce. On the whole, employer usage and attitudes
reflect the policy intention of the program and, further, employers
indicate a high level of satisfaction and an ongoing commitment to

usage.

The basic objective of the 457 program

is to meet skill needs which cannot be
effectively met by domestic labour within a
reasonable timeframe. Critically, the intention
of the program is that it does this without
adversely affecting labour market outcomes
for Australian workers. Refinement of policy
mechanisms associated with Australia’s
temporary migration framework has therefore
concentrated on calibrating the tools used

to achieve both objectives simultaneously.
However, to date there has been very

little research and analysis evaluating the
functioning of the program with respect to
these outcomes.®

This survey provides a body of evidence to
indicate that the program is meeting the
needs of both the majority of employers
and the vast majority of 457 visa holders.

In particular, a high level of employment
satisfaction demonstrates that 457 visa
holders are integrating well into the
Australian workforce. On the whole,
employer usage and attitudes reflect the
policy intention of the program and, further,
employers indicate a high level of satisfaction
and an ongoing commitment to usage.

8 There are, of course, exceptions to this general trend. Professor
Peter McDonald, Professor Graeme Hugo, Dr Siew-Ean Khoo and
Carman Voigt-Graf conducted significant research into the 457
program throughout the 2000s. More recently, Joo-Cheong Tham has
undertaken useful research.

However, there are concerning indicators
that highlight the inherent risk about

any temporary migrant work program.

In particular, responses regarding wages
and conditions require further monitoring
and investigation. Moreover, survey data
concerning union affiliation indicates that
unions could play an increased role in
enhancing the effectiveness of the program.
For example, 457 visa holders who are
union members are more satisfied with
their employment and more likely to stay in
Australia over the long term.

Migrant satisfaction

The survey indicated very high levels of
satisfaction, with 88 per cent of visa holders
either very satisfied or satisfied with their
relationship with their employer. Only 4 per
cent of 457 visa holders were dissatisfied.
This compares favourably to Australian
satisfaction data. In 2012, general job
satisfaction statistics for the Australian labour
market were as low as 54 per cent.’

9  CareerOne.com.au, Hidden Hunters Report, 2012.
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Table 3: Migrant satisfaction: Relationship
with employer by industry type

Accommodation and food services 94%
Administrative and Support Services ~ 84%
Agriculture, Forestry and Fishing 86%
Arts and Recreation Services 88%
Construction 86%
Education and Training 88%
Electricity, Gas, Water and waste

services 77%
Financial and Insurance Services 86%
Health Care and Social Assistance 90%
Information media and

telecommunications 88%
Manufacturing 92%
Mining 92%
Other Services 89%
Professional, Scientific and Technical
Services 88%
Public Administration and Safety 100%
Rental, Hiring and Real Estate

Services 82%
Retail Trade 86%
Transport, Postal and Warehousing 97%
Wholesale Trade 93%
Total 88%

In terms of promotion prospects, 64 per cent
of visa holders said they were either satisfied
or very satisfied by the opportunities for

a promotion in their current job, with only

14 per cent dissatisfied. This is a significant
statistic, as the prospect of promotion is
likely to weigh heavily in any decision to stay
permanently. Moreover, the extent to which
employers provide opportunities to progress
speaks to their intention in terms of usage of
the program and the premium placed on the
skills of 457 visa holders.

In terms of earnings, 76 per cent of visa
holders were either very satisfied or satisfied
with their wages. While there are no exact
commensurate national level data, the
finding is in accord with results from other
similar surveys of the general Australian
population. For example, the HILDA
survey, asks for a 0 to 10 rating for income
satisfaction. Across the broad Australian
community, the average result for income
satisfaction was of 7.0 in 2009.°

Promisingly when examining a breakdown
between English and non-English speaking
background 457 visa holders there was

very little difference in terms of income
satisfaction. This is in contrast to migrants

in the labour market, where higher
unemployment and lower participation are
apparent for migrants. While there is likely
to be a mismatch in wage expectations
between migrants originating from different
development contexts, it is encouraging that
there is little disparity in terms of migrant
perspectives. However, it is important to note
that 11 per cent of 457 visa holders were
either dissatisfied or very dissatisfied with
their earnings. While HILDA also shows some
level of dissatisfaction of Australian attitudes
towards earnings, the survey data regarding
wages indicate that some visa holders are
paid significantly less than they are entitled
to receive.

Approximately 5 per cent of 457 visa holders
did not feel as though their employers were
meeting their obligations. The most common
responses were agreements not honoured
(4.3 Per cent), issues with living away from
home allowance (3.9 Per cent), over-worked,
lack of over-time payments (3.8 Per cent),
discrimination (3.0 Per cent) and feel
restricted from leaving (2.6 Per cent).

10 Families, Incomes and Jobs, Volume 7: A Statistical Report on Waves
1 to 9 of the Household, Income and Labour Dynamics in Australia
(HILDA) Survey 2012 Note: While this is an imperfect comparison due
to the different sample populations and methodology, this appears
to infer at some level that satisfaction levels for migrant earnings are
somewhat similar to Australian averages. The HILDA survey collects
information about economic and subjective well-being, labour market
dynamics and family dynamics. It is a longitudinal survey that has been
undertaken since 26/01‘ It is funded by the Department of Families,
Housing, Community Services and Indigenous Affairs and designed
and managed by the Melbourne Institute of Applied Economic and
Social Research.
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It is cause for considerable concern that
approximately 2 per cent of 457 visa holders
indicated that their earnings were less than
$40,000, both when they first arrived and
when they were surveyed (June 2012). This

is significantly below the salary threshold of
$51,400 and indicates that a small proportion
of employers are abusing the program.
Given the skill spectrum associated with the
program, it is also highly unlikely that these
visa holders are being paid wages that are
comparable to market salary wages. It is
worth mentioning that these migrants are not
concentrated in any one industry or location.
It is also notable that a full 25 per cent of 457
visa holder responses to questions about
their salary were ‘Don‘t know' or ‘Refuse’.
This was the single question in the survey
that elicited this type of response.

It is also concerning that approximately 1.5
per cent of 457 visa holders stated that they
did not have any Australian colleagues.
When combined with the restrictions on
labour mobility and low levels of monitoring
and enforcement, this can create conditions
conducive to exploitation. However, it

is worth noting that there is very little
correlation between those migrants who are
receiving below threshold salary levels and
those who work by themselves (0.05 per cent
of total survey).

The final report of the Deegan Review also
made the critical point that “Those visa
holders who are susceptible to exploitation
are also reluctant to make any complaint
which may put their employment at risk.”"
This is particularly true of 457 visa holders
with limited English skills who wished to
remain in Australia and gain permanent
residency, but who were heavily reliant on
their employer for their continued presence
in Australia and consequently vulnerable and
open to exploitation.'

11 Barbara Deegan, Visa subclass 457 integrity review: final report,
October 2008, accessed at http://www.immi.gov.au/skilled/skilled-
workers/_pdf/457-integrity-review.pdf, p.23.

12 ibid, p.55.

The Deegan Review also raised concerns
about the position of working age children
who were secondary visa holders, noting that
claims had been made during consultations
that children of primary visa holders who had
left school had “"been persuaded to work
under irregular and exploitative conditions
for employers who have claimed that to
‘regularise’ the situation (and pay correct
wages etc) would jeopardise that person’s
status as a dependent of the primary

visa holder and their right to remain in
Australia.”"?

The survey does not ask about the working
conditions or wages of secondary visa
holders, including spouses. Arguably,
secondary visa holders who may not speak
English well or at all and may be unskilled
are particularly vulnerable to exploitation.
Further research on the work patterns of
secondary visa holders will be important

in determining the extent and risk of
exploitation.

Critically, 88 per cent of 457 visa holders

said they had working conditions that were
equal to Australian colleagues. Though

it is disquieting that 7 per cent said their
conditions were not equal. Conversely, 34 per
cent of migrants said they felt they worked
harder than Australian colleagues, with 65
per cent indicating their work ethic was
about on par with their Australian colleagues.
While this is a subjective question, it provides
important insight into how 457 visa holders
view themselves relative to their colleagues
in the workforce.

The survey also indicated a strong desire
on the part of 457 visa holders to see

the program as a pathway to permanent
residency in Australia. About half (48 per
cent) of all 457 visa holders indicated the
reason for applying for the visa was to live
in Australia or to become a permanent
resident. Moreover, 71 per cent intended to
apply to become permanent residents after
their visas expired.

13 "ibid, p.58.
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About 40 per cent of 457 visa holders
indicated they used migration agents. Like a
tax agent, a migrant agent helps immigrants
with associated paper work and dealing
with the administration of attaining a visa. In
Australia, migration agents must be formally
registered with the Office of the Migration
Agents Registration Authority, or MARA.
This organisation regulates how migration
agents can behave in providing advice to
immigrants. 457 visa holders were satisfied
with migration agents in Australia with 81
per cent responding positively about their
experience while 7 per cent expressed
dissatisfaction.

The survey did not ask the reason for
dissatisfaction and further research on this
issue is recommended. The ACTU website
highlights that overseas visa holders are
vulnerable to exploitation because of the
potential for recruitment and/or migration
agents to provide misinformation during the
recruitment process; language barriers; a lack
of traditional support and family networks

in Australia; unfamiliarity with the way the
Australian legal and administrative system
works; and a lack of knowledge of their rights
under Australian law and low rates of union
membership.™

A high proportion of 457 visa holders are
from non-English speaking countries (notably
China and India) where hiring, HR and work
practices are not comparable with Australia,
and cultural practices are significantly
different. A lack of knowledge of the
Australian context diminishes the capacity of
the primary 457 visa holder to engage with
their rights in the workplace and reduces
their ability to participate in the broader
Australian community.

14 Australian Council of Trade Unions, Temporary Overseas Workers,
http://www.actu.org.au/Issues/OverseasWorkers/default.aspx

The most recent and arguably most
comprehensive review of the program, the
Deegan Review, explicitly noted the need
for more information to be provided to 457
visa holders upon their entry to Australia and
suggested orientation support. The Review
also flagged the possibility of providing
services through additional charges to

the primary users and beneficiaries of the
program, namely business. By earmarking
money raised by increasing visa fees, the
government could fund post-arrival support
in a revenue neutral way.

The Deegan Review also highlighted the
need for 457 visa holders to be given
greater agency in their relationship with their
employer. Currently, 457 visa holders can
only go without a sponsored employed for
28 days under the terms of their visa. In the
event of a breakdown in the relationship with
their employers, 28 days is arguably too little
time to secure alternative employment or to
see through an unfair dismissal claim. The
Deegan review recommended this time limit
be extended to 90 days. By affording 457
visa holders more time to remain in Australia
without a sponsor, this acts to loosen the
direct tie to each employer.

MIGRATION COUNCIL AUSTRALIA MORE THAN TEMPORARY: AUSTRALIA'S 457 VISA PROGRAM 15



Employer satisfaction and usage

Employers who sponsor 457 visa holders
show overwhelming support, with 85 per cent
affirming they are satisfied or very satisfied
with the program. When compared to other
public policy initiatives targeted at business,
this figure is significant. Other public policies,
such as supporting small businesses to grow
and invest, only attract minimal support.’™

A concerted government focus on
processing times has reduced the wait
associated with the program while fees are
comparatively low. The satisfaction finding is
in accord with survey feedback from business
in relation to regulatory engagement with
the Department vis-a-vis other government
regulatory authorities. The Australian
Chamber of Industry and Commerce’s
National Red Tape Survey ranks the level of
red tape associated with engagement with
the Department as significantly lower than
other agencies.®

In the majority, employer usage and
attitudes reflect the policy intention of the
program. Eighty-three per cent of employers
responded that they found it very or
somewhat difficult to hire or employ workers
from the local labour market. Overall, there
was relatively little difference between
businesses of different sizes. Employers in
smaller states tended to experience more
difficulty finding workers than larger states.
Respondents noted that professionals

(38 per cent), trades workers (26 per cent)
and managers (9 per cent) were the most
difficult roles to fill. It is worth noting that
these figures are in accord with the overall
occupation mix in the 457 program (52

per cent, 25 per cent and 14 per cent,
respectively).

15 See http://www.smh.com.au/small-business/startup/startups-need-
more-govt-support-survey-20121108-29060.html.

16 Australian Chamber of Commerce and Industry 2012, National Red
Tape Survey.

In terms of specific occupations, professional
vacancies were the most difficult to fill for
larger firms. Fifty-one per cent of firms with
over 200 employees found it difficult to

hire local professionals, compared to 30

per cent for firms of 10 or fewer people. A
similar pattern is evident for vacancies for
community and personal service positions;
14 per cent for larger firms compared to 5
per cent for the smallest firms. The pattern is
reversed for trades and technician workers,
with 32 per cent of firms with 10 employees
or fewer finding it difficult to fill trades
workers compared to 22 per cent for firms of
over 200 employees.

Growth in different industries is reflected
geographically. Trades and technician
workers are more difficult to fill in Western
Australia (43 per cent) than in Victoria (19 per
cent). This corresponds with the economic
profile of each state; construction and
mining related sectors are growth industries
in Western Australia, while services are a
growth area for Victoria.

There was a wide range of responses as to
why employers find it difficult to fill vacancies
from the local labour market. Apart from

the lack of skills locally, other reasons stated
include better paid jobs in other industries
(11 per cent), remote location business (9
per cent), Australians don't like the job (8 per
cent) and have a poor attitude (5 per cent),
and other employers in the same industry
offering more income (5 per cent).

In terms of hiring practices, the top four
methods of recruitment were a referral from
existing networks (29 per cent), approached
by the employee (26 per cent), an internet
ad (24 per cent) and through a recruitment
agency (19 per cent). Larger firms were
more likely to use a recruitment agency and
internet ads while smaller firms relied more
heavily on networks.
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Case study

The Accommodation and Food Services industry employs about 780,000 people, making
it the 7th largest industry in Australia in terms of overall employment. Traditionally lower
skill levels and lower wage rates have meant that accommodation and food services
have been a below average user of the 457 program, however over the past 18 months
applications have surged. The average base salary for the industry is $55,000 compared
to the $83,000 for the program overall.

In 2012-13, the industry has recorded a record share of the overall program, with 9.4 per
cent of overall 457 visa grants. Driving this increase has been the rise in nominations of
Cooks, likely the number one occupation for the 2012-13 program year.

Within the industry, there is strong support for the program. Des Crowe, CEO of the
Australian Hotels Association, says that the hotel sector is a perfect example where more
workers will be needed in the future.

"Hotels in Australia are a diverse industry. We have employers that are owner-operated
and in regional areas to larger employers in global cities like Sydney. These diverse
businesses generally share the same difficulties in finding skills and labour from the local
workforce. If current trends continue, by 2020 an estimated 56,000 vacancies will be
available based on the Government's own research.”

"The 457 program can fill some of these vacancies, such as Cooks and Chefs, but our
members are also in need of workers in lower skilled occupations that aren't eligible for
the 457 program.”

"The salary threshold is too high for some occupations where the industry has skills and

labour shortages, while other occupations where there is a demand for more workers are
not eligible for the program, such as Hotel Service Managers, Food Service workers and
administration staff.”

Des Crowe says part of the difficulty is that existing labour market programs designed to
get people into the labour market are failing industries like the Hotel sector.

"Our industry isn't classified as a priority industry. This means there are basically no
connections between employers who have vacancies and programs like Job Services
Australia. The AHA has participated in previous Employer Broker Programs which have
been successful in the past, current programs aren’t working. This hurts the industry and
economy as vacancies go unfilled.”
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Chapter 3: Contribution to the labour market

The majority of employers indicated that
they were equally satisfied (61 per cent)

with Australian and 457 visa holders in the
workplace. However, among those employers
that indicated a preference there was a
greater level of support for 457 visa holders;
27 per cent are more satisfied with 457 visa
holders, against only 6 per cent who are
more satisfied with Australians. Satisfaction
rates appear to be driven in part by firm

size. Smaller firms have substantially higher
satisfaction responses relative to larger
firms. Thirty-eight per cent of firms with 10

or fewer employees are more satisfied with
457 visa holders, compared to just 13 per
cent of firms with 200 or more employees.
This is perhaps to be expected given within
larger employers it becomes more difficult to
distinguish between employees.

Graph 3: Employer satisfaction by
employee
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A preference toward 457 visa holders and
difficulty filling vacancies allude to a broader
sense of dissatisfaction with the local labour
market. Moreover, high overall program
satisfaction ratings indicate that the program
has become more than a temporary stopgap.
For employers, the program is increasingly
part of workforce planning.

To date, the 457 program has largely been
viewed as an exclusively “immigration”
program. A more nuanced understanding
would incorporate the program into a
broader labour market discussion.

Statistics relating to the usage of the
program, particularly the trend to preference
457 visa holders, indicate that there is a need
to strengthen the price signal of engaging
foreign labour. As such, strengthening the
price signal through an increase in the
charge to nominate a 457 visa holder is
recommended. Currently this charge is $85
per nomination. This should be increased
to ensure that more businesses look to

hire Australian workers where available. In
addition, the charge to become a sponsor
of 457 visa holders is $420. This should be
increased to create incentive to look to
local Australian workers before hiring 457
migrants. However, for employers who

are unable to find Australian labour, the
additional fee is unlikely to be prohibitive
compared to exhaustive recruitment costs.
To improve labour market outcomes, these
fees and charges should be used to provide
migrant support on a needs basis."”

Union membership

The survey data on union membership show
that 457 visa holders who are union members
are more satisfied with their employment and
more likely to stay in Australia over the long
term.

The survey asked visa holders to indicate
whether or not they were members of

a trade union. Only 7 per cent of those
surveyed indicated that they were affiliated
with a union. This compares poorly with the
Australian average of 18 per cent.”® Females
were more likely to be union members
(11.3 per cent) than males (5.1 per cent).
The gender difference is likely to be driven
by membership patterns across industries.
Service sectors with high levels of female
participation also tend to have higher rates
of unionisation.

17 Visa fees and charges are subject to annual revisions.

18 Australian Bureau of Statistics 2011, Employee Earnings, Benefits and
Trade Union Membership. http://www.abs.gov.au/ausstats/abs@.nsf/
Latestproducts/6310.0Main%20Features2August%202011?opendo
cument&tabname=Summary&prodno=6310.0&issue=August%20
2011 &num=8&view=.
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Case study

Since the inception of the 457 program, the ACTU has been concerned that without
significant regulatory safeguards, temporary labour has the potential to undermine
Australian wages and conditions.

The ACTU also holds strong concerns that temporary sponsorship arrangements make 457
visa holders vulnerable to exploitation.

In March this year the ACTU established a confidential hotline to assist 457 visa holders who
are being exploited by their employer. Since the line has been operating the ACTU has
received a host of complaints including:

e A farm where 15-20 workers with 457 visas are living in very cramped accommodation,
working long hours and rarely leaving the site. The caller said there are OHS issues
related to the use of chemicals and many of the workers are presenting at a local
medical centre with various health problems.

e A factory where workers are working about 100 hours a week, not only in production work
but are then directed to some security work as well.

® An establishment where about 40 per cent of workers are on 457 visas. The workers
understood they were being employed as Thai masseurs, but once here have been told if
they don'’t have sex with clients they will be sacked.

® Reports of a construction team of 457 visa workers being paid about one third of their
Australian counterparts’ wages.

e A construction site in Melbourne, which relies heavily on 457 visas, where the workers are
not wearing goggles or masks and the scaffolding is unsafe.

¢ The case in Werribee where 457 visa workers were flown in over the top of local
unemployed skilled workers to work on a City West Water project. There have been
subseqguent reports that workers are working 70-80 hours a week with no overtime.

The ACTU maintains that increased resources for compliance and the provision of
information on Australian workplace rights are key to preventing exploitation.
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Indeed, the industries with the highest
membership rates were health care and
social assistance (24.5 per cent) and
education and training (11.7 per cent). Union
membership rates for the health care and
social assistance industry were surprisingly
high, given the national industry rate is

just under 30 per cent." By comparison,

the national rate of membership for

the education and training industry was
substantially higher than the rate indicated in
the 457 visa holder survey, at 35 per cent.?

Other industries with above average migrant
union membership were construction (10.3
per cent) and electricity, gas, water and waste
services (10.4 per cent). Some industries,
such as accommodation and food services
(0.7 per cent), mining (0.0 per cent), ICT (0.7
per cent), financial services (0.5 per cent) and
professional and scientific services (1.9 per
cent) showed significantly low levels of union
membership.

An analysis was undertaken of union
membership against a set of satisfaction
indicators. Critically, the finding is that 457
visa holders who are union members are
significantly more satisfied with their jobs.
Visa holders who were union members were
8.7 per cent more likely to be satisfied with
their income, 5.6 per cent more likely to feel
their job was interesting; 7.0 per cent more
likely to be satisfied with their prospects of a
promotion and 10.4 per cent more likely to
have opportunities for training.

Union membership was also a determinant
of intentions to settle in Australia.
Approximately 8.5 per cent of migrants who
intended to stay in Australia were union
members, while less than 2 per cent of
those intending to leave held membership.
This could be attributed to varying factors.
However membership in a trade union

can play a role in creating a sense of social
acceptance and creates a bond with co-
workers. Union membership can also provide
additional benefits such as an independent
source of advice and can lead to a greater
sense of security.

19 ibid.
20 ibid.

These results point to a greater role for the
union movement in the process of settlement
and cultural adjustment. Unions also play

an important role in shaping the discussion
around how 457 visa holders exist in society
and the labour market. Further, access to 457
visa holders and union involvement in the
program helps to safeguard the integrity of
the program.

Recommendations

® That the Federal Government increase
sponsorship and nomination fees
associated with the 457 visa program to
act as a price signal, providing a resource
pool to strengthen compliance and deliver
settlement services.

e That the Federal Government, in
consultation with industry peak bodies
and the Australian Council of Trade Unions
(ACTU), establish voluntary Australian
workplace orientation sessions available
for all 457 visa holders.

¢ That the Federal Government extend visa
condition 8107 from a period of 28 days to
90 days, as recommended in the Deegan
Review.

® That the Federal Government allow
any 457 visa holder who has worked
continuously in Australia for two years
to apply for the transition pathway to
permanent residency under the Employer
Nomination Scheme irrespective of the
number of employers they have worked
for.
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Chapter 4: Temporary migration and the global
economy

The survey results reinforce that skills transfer and knowledge from
457 visa holders play an essential part in building Australia’s human
capital. Temporary migration does not just fill skills shortages; it

addresses skills deficits by training Australian workers. It is critical in
keeping us competitive in the era of international knowledge wars,

when industry innovation is global.

The survey results reinforce that skills transfer
and knowledge from 457 visa holders play an
essential part in building Australia’s human
capital. Temporary migration does not just
fill skills shortages; it addresses skills deficits
by training Australian workers. It is critical

in keeping us competitive in the era of
international knowledge wars, when industry
innovation is global. In effect, Australia’s
temporary migration system is our answer to
the “brain drain”: that is, brain circulation.
The flow of people has not only helped us to
keep pace, it also has created a skills pull in
some sectors that has enabled Australia to
lead innovation.

Skills development and training

From its inception, the impact of the 457
scheme on our skill base has been framed
as a provisional stopgap to address short-
term skills shortages. The perception is
that 457 visa holders are only here on

a temporary basis, and are not seen as
adding permanently to our skills capacity.
Indeed, long-term, the program is perceived
as having a negative impact on national
workforce planning and development

by changing the investment calculus of
employers and Australian employees in
relation to training. This argument is based
on three assumptions.

Firstly, some contend that the immediacy of
the 457 scheme creates a disincentive for
employers to invest in long-term training
solutions for Australian employees. If skills
shortages can be addressed as they arise,
there is no enticement to plan for future
needs. As such, over the long term, it is
assumed that the very existence of the 457
scheme changes the workforce investment
calculations of employers.?!

Secondly, it has been argued that the
program places downward pressure in hiring
Australians, reducing the attractiveness of
up-skilling for Australian workers. This, in
turn, affects the decision of local workers

to invest in further education and skills
development.?

The third contention is that there is little
incentive for Australian employers using

the program to provide further training to
457 visa holders, as their employment is
temporary. Any skills learnt would leave with
them and would increase the skill base of
global competitors.

21 ACTU submission to the Joint Standing Committee on Migration
Inquiry into Temporary Business Visas, February 2007, http://
www.aph.gov,au/Parliamentar%/_Business/Committees/House_of_
Representatives_Committees?url=mig/457visas/subs/sub039.pdf .

22 Birrell, B and Healy E, The Impact of Immigration on the Australian
Workforce, Centre for Population and Urban Research, February 2013,
http://artsonline.monash.edu.au/cpur/files/2013/02/Immigration_
review__Feb-2013.pdf.
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Chapter 4: Temporary migration and the global
economy

To ameliorate the effect on incentive to Over three-quarters (76 per cent) of 457
train domestically, benchmarks have been visa holders help to train or develop other
intentionally built into the program design. workers. The emphasis on training was

As discussed previously, employers must echoed by employers, 68.5 per cent of
either demonstrate that one per cent of the whom said they were using 457 visa holders
payroll is spent on training their own workers  to train Australian counterparts. For the

or they must contribute two per cent of the largest employers, of over 500 people, this
payroll to an industry training fund. rose to 74 per cent. Moreover, 85 per cent

of employers listed strong skills in teamwork
and people management as an important
factor in assessing a potential nomination.

The survey asked both employers and
employees a series of questions around
training. The results refute previous

conceptions of a one-way negative effect Perhaps the most significant indicator

on training; the survey shows a positive of the importance of the program in up-
correlation between temporary migration skilling Australia is that nearly four in every
and the development of human capital. five multinational organisations surveyed

specified that they use 457 visa holders to
train and develop Australian workers.

Graph 4: 457 visa holders training of Australian workers by industry
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Table 4: Responses to question: “Do your 457 workers help in the training and
development of your Australian visa holders?” (sample = 1600)
Yes No Don't know Refused

Local organisation with operations

only within one state or territory 64.3% 22.3% 1.8% 11.6%
National organisation with
operations in multiple states 72.1% 18.5% 1.0% 8.4%

Multinational organisation with
operations in other countries 78.0% 13.1% 1.3% 7.6%
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Case Study

Almost all of the ASX200 companies use the 457 program. Among the original rationales
listed for introducing long-term visas for temporary migrants was to enable global firms

to move employees from one country to another. David, a senior HR manager at a
multinational retail firm operating in Australia and over 200 other countries, explains how 457
visa holders have added to his firm.

“We have between 10 to 15 senior executives on 457 visa holders from a total staff
population of over 5000. The vast majority of all recruitment is Australian as we consider the
firm to be highly competitive in the labour market.”

“Temporary migration allows these highly experienced managers to hit the ground running.
We operate across all regions of the world and through a number of subsidiary firms. They
bring knowledge and skills along with a proven, qualified background. This is vital for our
business model and when change occurs.”

"Being a multinational firm, the majority of these are ‘internal transfers’, bringing with them
an understanding of the firm'’s culture, existing manufacturing and sales methods. Being
located in Australia is also a major attraction to some.”

David says in very select circumstances, the firm also targets ‘hot spots’. He said recently this
occurred with hiring a handful of engineers given competition from the resource industry.
However, there are also downsides.

“There are drawbacks for us. The process is expensive and bureaucratic. We use an external
migration agent. The firm also wears potential risk under the conditions of the 457 program.
This is why we use the program only when necessary and do so judiciously.”

He says that recent changes to short-term business visas have negatively impacted the firm.

"These changes now require more temporary, short-term jobs to undertake the 457 visa
process. This has really impacted on ancillary services, such as IT support, where short-term
jobs are common. Global firms require flexibility with staff movement otherwise inefficiencies
and bottlenecks are quickly created where there was none before.”
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The results paint a compelling and previously
unseen picture of the role that the 457
program plays in Australia’s national skills and
workforce development strategy. In some
industries, migration might be playing the
central role in workforce development at the
enterprise level. In the accommodation and
food services sector, for instance, over 80 per
cent of employers said 457 visa holders help
training and develop Australians while over
95 per cent of 457 visa holders say they train
and develop other workers. Some employers
who use the 457 scheme choose to provide
training to their Australian workers, with 90
per cent stating they offer training to their
employees.

Once here, 79 per cent of 457 visa holders
felt they received the same level of training
as their Australian counterparts, with only 8
per cent indicating that they received less
training than Australian workers. Moreover,
an overwhelming majority (86 per cent)

of 457 visa holders felt that their job in
Australia used their skills and training well.
The data discredit previous assumptions that
employers do not provide training for 457
visa holders.

Rather than the 457 program simply plugging
skills gaps, the data show that the 457
program is working to up-skill our domestic
workforce and connect us with global
practice. According to modelling developed
for the Australian Workforce and Productivity
Agency (AWPA), Australia will face a shortage
of 2.8 million higher-skilled qualifications by
2025, falling significantly short of industry
demand.? In effect, in the years leading to
2025, demand for qualifications will continue
to increase between 3 and 4 per cent each
year.?

23 Australian Workforce and Productivity Agency (AWPA) 2013, Future
focus: 2013 National Workforce Development Strategy, http://www.
awpa.gov.au/our-work/national-workforce-development-strategy/
Pages/default.aspx.
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The AWPA's Future Focus: 2013 National
Workforce Development Strategy notes
that domestic training alone cannot cater
for anticipated demand.? The strategy
acknowledges that significant levels of
migration will be needed to supply industry
with the qualifications to sustain current
growth trajectories. The strategy does

not distinguish between permanent and
temporary migration and does not comment
on the move to a demand-driven model,
matching skills supplied and industry need.
Moreover, in looking through the prism

of formal qualifications, the strategy sees
migration only as an input of skills capital.

It is recommended that future workforce
development strategies examine the role
that the flow of temporary skilled workers
has in supporting in-house training and the
transfer of knowledge.

National innovation system

Indeed, beyond filling predicted demand,
the level of training and skill facilitation
indicated in the survey raises important
guestions about the role that the 457
program is playing in supporting our national
innovation system.

Human capital accumulation and the
movement of people are increasingly being
recognised as key determinants of the level
of innovation. Australia is handicapped

by geographical isolation and a relatively
small domestic economy. As 98 per cent

of innovation occurs outside of Australia,?
any national innovation strategy must
consider how Australia connects with

global developments. It is probable that
temporary migration and the flow of people
has become a critical mechanism allowing
Australia to secure a foothold in innovation
breakthroughs. The movement of people
maintains our link to international evolutions
in processes and knowledge frameworks and
the diffusion of technology.

25 ibid.
26 Smith, R, Migration and the Innovation Agenda, Department of
Innovation, Industry, Science and Research Working Paper, April 2011.
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Case Study

With economic growth in Asia fuelling Australian exports, Brad, an HR manager at a multi-
site Western Australian engineering firm says the 457 program has helped his firm grow to
meet demand. The program has also provided unexpected benefits.

With over 350 staff across five locations, the firm has rapidly expanded during the past
decade. Back in mid-2011, with iron ore and gold prices at historic highs, the company
began a nationwide search for skills. Job advertisements were placed in local papers across
multiple states including Tasmania. However only a handful of candidates had suitable skills
or were willing to relocate. Additional apprentices and a strong indigenous recruitment
program, helped alleviate some of the demand but the firm also decided to recruit skilled
migrants through the 457 program. From a recruiting campaign targeting Ireland and the
United Kingdom, Brad was able to hire a range of boilermakers, fitters and a couple of
carpenters.

Over the past 18 months, these skilled migrants have come to call Australia home. With a no
Fly-in, Fly-out policy, these migrants and their families are supporting the local communities
and economies of regional Western Australia from Kalgoorlie to Port Hedland. Brad says the
firm prides itself on the provision of initial accommodation, social support for spouses and
community introductions for schools.

After recruiting about 70 migrants on 457 visas over the last two years, Brad says his firm is
now able to focus its recruiting strategy on Australian workers:

“The labour market has changed recently and we've been able to find a good number of
skilled tradespeople, apprentices and other un-skilled workers to fill our vacancies”.

Brad says the most surprising outcome of recruiting migrants was the unique qualities and
skills they brought to Australia:

"Some of these guys were working in high tech environments such as nuclear engineering
back in the UK and they have completely transformed the way we look at workplace safety.

“The guys who have come over have been able to teach the rest of our staff how to improve
process and get better outcomes without relaxing safety standards”.

Brad says the firm has started sponsoring those that want to stay in Australia for permanent
residency.

In summary Brad said that the overseas recruiting campaign has resulted in a influx of skilled
workers who helped fill a need and also provided the company, and the state with workers
and their families who will contribute to the economy in the future.
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To date there has been very little research
focusing on the link between Australia’s
migration program and the speed and
breath of national innovation.? However,
international studies have looked at the
nexus between the two systems, including
the link between temporary migration and
innovation. For example, increases in the
visa used in the United States for temporary
skilled employment (H-1B) correlated to
increases in the rate of patenting. The study
further found that immigrant scientists and
engineers were critical in driving advances
that lead to the commercialisation of new
technologies.?

Further work has focused on the “crowding
in" effect of migration in speciality
occupations as new migrants create a critical
mass and lend depth to a nation’s scientific
infrastructure.?? More broadly, the notion of
a creative class has been proposed.®* The
presence and movement of large numbers
of knowledge workers in a particular region
creates a pull factor, attracting professionals
in a given field or industry. These innovative
clusters create a mass of human capital that
drives innovation and fuels growth.

International research has also identified

the impact of settlement policies in the
innovation output of migration programs.™'
While migrants provide human capital and
knowledge, their contributions are mediated
by the context in which they settle. Policies
that address barriers to participation and
social integration also act to reduce the
impediments migrants face in contributing to
innovation and productivity gains.

27 ibid.

28 Kerr, WR & Lincoln, WF 2008, ‘The supply side of innovation: H-1B visa
reforms and US ethnic invention’, HBS Working Paper 09-005, Harvard
Business School, Boston.

29 Hunt, J & Gauthier-Loiselle, M 2009, ‘How much does immigration
boost innovation?’, IZA Discussion Paper No. 3921, Institute for the
Study of Labor (IZA), Bonn.

30 Florida R 2002, The Rise of the Creative Class, Basic Books, New York.

31 Hart, DM 2007, ‘Understanding immigration in a national systems of

innovation framework’, Science and Public Policy, vol. 34, no. 1, pp.
3.

Yet as noted, while international literature
has developed an evidence base, Australian
research has not kept apace. This point

has been made in a recent working paper,
Migration and the Innovation Agenda,
produced by the Department of Innovation,
which notes the paucity of Australian

data and calls for further research.? While

a number of government publications

have made cursory mention of the role of
migration in facilitating innovation,* the
Department of Innovation Working Paper is
the first formal analysis produced to date.

Australia’s national innovation policy remains
silent on the role of migration. The most
recent Australian Government innovation
agenda, Powering Ideas, does not mention
the role of people movement as a factor in
Australia’s national innovation system.** Given
the size and nature of Australia’s migration
program, this would seem a significant
oversight. Over the past decade Australia
has embarked on a radical overhaul of our
migration system to ensure policy settings
are calibrated to build human capital.
Moreover, new policy tools, such as the 457
program, have evolved.

Recommendations

¢ That the Federal Government fund
research into immigration policies and
their link to Australia’s national innovation
and productivity agenda.

¢ That peak industry bodies collaborate to
undertake an examination of innovation
through migration at the enterprise level.

® That the Federal Government incorporates
analysis of the role of migration in national
workforce development strategies and
skills and training policy.

32 Smith, R 2011, Migration and the Innovation Agenda, Department of
Innovation, Industry, Science and Research Working Paper.

33 Department of Immigration and Citizenship 2009, Select skills:
principles for a new Migration Occupations in Demand List.

34 Department of Innovation, Industry, Science and Research 2009,
Powering Ideas: An Innovation Agenda for the 21st Century, http://
vag(w.innovaﬁon.gov,au/\nnovation/PoHcy/Documents/Poweringldeas.
pdf.
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Chapter 5: Inclusion and community

Living in Australia for prolonged periods of time, 457 visa holders
are part of our communities. Some fifty per cent will transition to
permanent residency. For those who do return home, their period

of stay in Australia will, more often than not, still be for a period

of years rather than months. As such, there is a pressing need to
examine the lives of 457 visa holders outside of employment — their
social experiences, level of community engagement and sense of

belonging.

Living in Australia for prolonged periods

of time, 457 visa holders are part of our
communities. Some fifty per cent will
transition to permanent residency. For those
who do return home, their period of stay in
Australia will, more often than not, still be

for a period of years rather than months. As
such, there is a pressing need to examine
the lives of 457 visa holders outside of
employment — their social experiences, level
of community engagement and sense of
belonging. Further, while public discussion
has tended to focus on primary visa holders,
it is important to note that a significant
proportion of the total number of 457 visas
issued are to secondary visa holders: spouses
and dependent children.

Unlike the vast majority of temporary
migration programs operating in other
jurisdictions, Australia’s program allows
spouses to work in the labour market.
Spouses of 457 visa holders have full work
rights in Australia and their children have the
capacity to study. This plays an important
part in creating both an incentive to work in
Australia and encouraging the settlement
process for families. About two-thirds of
spouses are female and more than half are
from non-English speaking backgrounds. As
the secondary visa holder, spouses are not
necessarily skilled and may not be proficient
in English. For this reason, any further
examination of the social experience of 457
visa holders needs to include the experience
of the family unit, children and partners.

Moreover, the growing prevalence of
temporary workers living in neighbourhoods
across Australia raises important questions
for communities around the capacity

to engage and participate. As they are

seen as temporary, 457 visa holders and
their dependants are not eligible for any
settlement assistance and receive very few
government services. For example, they

are not eligible for employment services,
English language classes, settlement support
or Medicare. In some states (NSW and the
ACT), there is a charge on school fees for
dependent children.

Within the Australian migration context, the
absence of a service framework is unique
to temporary migration and presents a
departure from Australia’s traditional model
of permanent migration.

The survey asked a series of questions
exploring the broader experiences of 457
visa holders. While more research needs to
be undertaken to provide a more thorough
understanding of the social experience of
457 visa holders and secondary visa holders,
the survey data provides some insight into
these issues.

MIGRATION COUNCIL AUSTRALIA MORE THAN TEMPORARY: AUSTRALIA'S 457 VISA PROGRAM 27



Sense of belonging

One of Australia’s greatest achievements
over past decades has been the successful
integration of millions of post-World War

[l migrants. This tradition has continued

to the present day: each year more than
200,000 migrants settle permanently in our
community.®® One in four of us was born
overseas®, and this trend will continue. Some
60 per cent of Australia’s population growth
is from migration.”

Over six decades of planned migration

has meant that Australia has developed

a significant degree of expertise in the
management of migration. Australia’s
migration program sits alongside a world-
class system of settlement services® and
policies designed to create an inclusive and
welcoming environment.

Each year, the Scanlon Foundation conducts
an annual survey of over 2,000 people
Australia wide. The Mapping Social Cohesion
Survey provides a detailed snapshot of
attitudes that inform our level of social
cohesion as well as attitudes to immigration
and population issues.®” The evidence
suggests that, at a national level, Australia

is performing well. Almost all (95 per cent)

of Australians express a sense of belonging
and the vast majority (90 per cent) have pride
in the Australian way of life.®* While sense

of belonging is slightly lower for those born
overseas, it is still very high at 91 per cent.*’

35 Department of Immigration and Citizenship, 2011-12 Migration
Program Report, http://www.immi.?ov.au/media/stat'\st'\cs/pdf/report-
on-migration-program-2011-12.pdf.

36 ABS 2011, Census reveals one in four Australians is born overseas,
media release, 21 June, http://www.abs.gov.au/websitedbs/
censushome.nsf/home/CO-59?0pendocument&navpos=620.

37 ABS 2013, Australia to reach 23 million on 23 April 2013, media
release, 23 April, http://www.abs.gov.au/AUSSTATS/abs@.nsf/
mediareleasesbyReleaseDate/A959C7C902683284CA257B550015D8D0
?0OpenDocument.

38 UNHCR 2009, UNHCR chief praises Australia’s refugee resettlement
services, media release, 25 February, http://www.unhcr.org/49a55ff32.
html.

39 Markus, Andrew 2012, Mapping Social Cohesion: the Scanlon
Foundation Surveys, http://www.arts.monash.edu.au/mapping-
population/social-cohesion-report.php

40 ibid.

41 ibid.

Moreover, the Scanlon Survey finds that
there is strong support for the migration
program within the Australian community.
More than 77 per cent of Australians have a
positive attitude about skilled migration.*?
While other programs enjoy a lower level

of support, it is still high with 77 per cent

of people indicating support for the
humanitarian program and 70 per cent
supporting the family stream.**This is at odds
with the experience of other countries. In
the UK, for example, some 65 per cent of the
public do not support immigration.*

Strong community support in Australia

for migration undoubtedly assists in the
creation of a welcoming environment for
both temporary and permanent entrants.
When asked in the survey how well they were
settling into Australia, the vast majority of
457 visa holders indicated they were settling
well (on a scale of one to ten, the average
was 8.35). In general, non-English speaking
workers tended to see themselves as settling
"well” but not “very well”. Indeed, the
number of English speakers who answered
"very well” was almost double the number of
non-English speakers (43.4 to 22.4). Almost
no survey participants answered in the
negative (2.5 per cent) and no participants
indicated that they were “not fitting in at all”.

Survey participants were asked about their
level of engagement in sports or hobbies,
their local community, their home community,
their local school and religious activities. The
findings indicate a relatively high level of
community engagement by 457 visa holders
outside of the workplace.

42 ibid.

43 ibid.

44 Markus, Andrew 2012, ‘Immigration and Public Opinion’, in A Greater
Australia: Population, Policies and Governance, CEDA.
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Participation in sports and hobbies at least
monthly was higher for English speaking

(81 per cent) than non-English speaking
participants (70 per cent). While there are
not commensurate data for the Australian
population at large, the figures suggest that
457 visa holders have a high participation
rate. At the date of the last census, only
approximately 65 per cent of Australians had
participated in some form of sport in the past
12 months.*

Those from non-English speaking
backgrounds were more than twice as

likely to participate in religious activities

on a regular (weekly) basis. This indicates
that religious activities play a key role in
facilitating social connections for 457 visa
holders and in creating a sense of community
in Australia. However, English speakers

were nearly twice as likely to engage with
members of their community of origin.

The survey data showed that nationally
approximately 40 per cent of participants
engaged with their local school at some
point in the last year. This is not surprising
given the number of school-aged dependent
children associated with the program.

In Australia, most states and territories
provide public education for free. Critically,
the ACT and NSW do not provide this vital
and equitable government service for free
to dependent children of 457 visa holders.
While the ACT does provide a waiver for
some skill categories, this tends not to be
those categories likely to be earning at the
lower end of the spectrum. The imposition
of school fees contributes to cost of living
concerns, which are over 8 per cent higher
in NSW than Australia-wide for 457 visa
holders. It is also worth noting that the survey
indicated that 457 visa holders in NSW had
the lowest rates of engagement with the
local school.

45 ABS 2012, Sports Participation, http://www.abs.gov.au/ausstats/abs@.
nsf/Products/4901.0~Apr+2012~Main+Features~Sports+participation?
OpenDocument.

46 ibid.

For 457 visa holders who are earning at or
close to the threshold income of $51,400, it
is possible that the imposition of school fees
for dependent children are too significant

a cost to bear. It is likely that jurisdictions
with fees are less attractive. Moreover, it is
feasible that in some instances prohibitive
costs could lead to a decision to discontinue
a child's schooling.

When comparing Australia’s migration
support with most other nations, one

type of state government support stands

out above others: the provision of public
schooling to children of temporary migrants
is provided free of cost in the vast majority

of jurisdictions.” Australia is a signatory to
the United Nations Convention on the Rights
of the Child, article 28 of which provides

that “all children have the right to a primary
education, which should be free” .* It would
appear that the cost imposed on 457 families
for primary school education contravenes
the spirit of Australia’s obligations under the
convention.

Nearly half (45 per cent) of those surveyed
had a partner that had migrated with

them. People from non-English speaking
backgrounds were more likely to bring
their spouse; however, their spouse was
significantly less likely to be employed (51
per cent versus 70 per cent). Men who were
primary visa holders were also more likely
to bring a spouse; however, female spouses
were 31 per cent less likely to pick up work.

As noted previously, some 70 per cent of
457 visa holders intend to stay in Australia.
The survey revealed that for primary visa
holders, the intention to stay in Australia was
significantly influenced by the experience of
their spouse and particularly by the capacity
of their spouse to gain employment. Just
over 72 per cent of those with a working
spouse intended to stay, while only 62 per
cent of migrants whose spouse was not
working intended to stay. The intention to
stay was also higher among those from non-
English speaking backgrounds, than among
English speakers.

47 See NAB, Education Costs for 457 Visa Holders, 21 March 2012,
http://migrant.nabgroup.com/en/education-costs-for-457-visa-
holders.

48 UNICEF, Convention on the rights of the Child, http://www.unicef.org/
crc/files/Rights_overview.pdf.
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Graph 5: Percentage of 457 visa holders
who intend to stay in Australia®
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Dependent spouses and partners who arrive
under the permanent migration program

are eligible for settlement services including
English language and some employment
assistance. However, as previously noted,
457 visa holders and their dependants

are not entitled to any services, including
employment assistance, English language
classes, settlement support and basic

social programs. Given that some 50 per
cent of 457 visa holders take up permanent
residency, denying access to services at the
beginning of their time in Australia is likely to
adversely affect the long-term capacity of 457
visa holders to integrate into the Australian
community.

Prolonged periods of unemployment and
social isolation can have a lasting impact

on confidence and capacity to contribute.
Moreover, the lack of service provision to

an increasingly significant group has the
potential to undermine social safety nets
and national cohesion. For example, the
absence of services provided to women and
children on temporary migrant visas who
are escaping domestic and family violence
has been acknowledged as a concern.®® The
exclusion of a growing number of 457 visa
holders who transfer to permanency in our
communities has an effect on the character
of our neighbourhoods and on the broader
social fabric.

49 Sample size included in brackets.

50 Bartels, L 2010, Emerging issues in domestic/family violence research,
Criminology Research Council, http://www.aic.gov.au/publications/
current%20series/rip/1-10/10.html.

It is worth noting that 457 visa holders

make a substantive contribution to the
government'’s revenue base. The impact
from income and other non-direct taxes is
currently estimated at over $2.2bn over 3
years.>! For comparison, the new Minerals
Resource Rent Tax is estimated to bring in
approximately $3bn for this financial year.
The fiscal contribution of temporary migrants
raises important questions around the criteria
for entitlement to services.

Australia has a world-class settlement
infrastructure in place of permanent
migrants. The Adult Migrant English Program
(AMEP) provides settlement-focused English
language training to eligible humanitarian
entrants and migrants. Those assessed as
not having functional English are provided
with 510 hours of training using a national
curriculum approved by the Australia
Vocational Training Framework.

Further, the Federal Government funds

a network of settlement services across
Australia. Settlement services focus on
building self-reliance and increasing
understanding of Australian culture and
systems and connecting to mainstream
services. However, under current policy, visa
class and length of residency in Australia
determine eligibility. Settlement services are
limited to:

* humanitarian entrants (refugees)

e family stream migrants with low English
proficiency

* dependants of skilled migrants located in
rural or regional areas, with low English
proficiency.

Only permanent residents receive services

and only during their first five years in

Australia.

51 ACCESS Economics Update on the Fiscal Impact of Temporary
Migration. This figure is based on 2010-11 program numbers of 87,000
primary visa holders in Australia.
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Case Study

In the recent Asian Century White Paper, the Gillard Government committed that by
2025, 10 of Australia’s universities will be in the world’s top 100. This focus on higher
education is at the heart of establishing Australia as a knowledge leader in the 21st
Century. The 457 program will play a vital role in facilitating this commitment. In 2011-12,
the higher education sector sponsored over 1500 visa holders on 457 visas as university
lecturers. This was over a 100 per cent increase on the year before and 2.3 per cent of all
visa grants.

Peter is a researcher at a Group of Eight university. He has a European background,
obtained his PhD in the United States and has worked in a variety of roles, including

for the World Bank. He came to Australia in 2008 on a 457 visa to undertake a three-
year post-doctoral position. His background in economic development was integral to
supporting new research centred on governance in the Asia-Pacific region. In describing
his work environment, Peter said he could not wish for a better faculty.

"My workplace is highly supportive and | have the opportunity to work among some of
the best researchers in the world as well as unmatched conditions for work and research.
Up and down the corridor | work in, world-class academics occupy every office. | have the
opportunity to share my skills and background with others who | also learn from.”

Peter currently teaches and undertakes research. Despite this, Peter says life as a migrant
in Australia can be complex. Support through networks is more difficult to attain, as they
must be built from scratch, while identifying with Australian culture can be challenging.

“Racism is still prominent in Australia. The lack of diversity across leadership positions in
society is startling. In the United States, your background doesn't matter. Your accent and
your skin colour are irrelevant. In Australia, perhaps this is true to a lesser extent. | sense
that sometimes migrants living in parallel with Australians is not ‘good enough’. This
comes back to attitudes around what is expected of migrants to integrate into Australia.”

Peter's employer only uses the 457 program to hire academic staff. Sarah, a human
resources manager, said administrative and other staff are all Australian citizens,
permanent residents or do not require sponsorship. She described the 457 visa process
as “seamless” and does not report any issues. She said the university advertises globally
to attract world experts in their fields and that all appointments are merit-based. All staff
are employed under an agreed Enterprise Agreement.

"Researchers and academics like Peter bring a wealth of experience that sometimes isn't
widely available in Australia. Last year we hired 15 new academics on 457 visas with a
total faculty of about 200.”

Peter is in the process of becoming a permanent resident, sponsored by his employer.
His experience highlights how two-step migration works in practice. Nearly 70 per cent of
all employer sponsored permanent residency visas are granted to migrants who already
live and work in Australia on 457 visas. Peter believes universities can play an important
role in the integration of migrants to Australia.

"Meritorious hiring practices by Australian universities in a global industry ensure students
are exposed to a range of perspectives and people. Hearing a French, German or Chinese
lecturer and interacting with teachers from all over the world is a positive experience for
young adults. Small symbols can multiply over time and help integration within society”.
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Discrimination and participation

The survey indicated that discrimination
was a significant concern. Some 18.4 per
cent of those from non-English speaking
backgrounds indicated that they had faced
discrimination because of their skill, colour,
ethnic origin or religious beliefs. This is in
line with findings from national surveys.
For example, the 2012 Mapping Social
Cohesion survey finds that roughly 20 per
cent of respondents from non-English
speaking backgrounds have experienced
discrimination in the last 12 months.>

Discrimination leads to a significant under-
utilisation of skills and diminishes the gains
associated with the program. Incidences

of racism at work reduce productivity and
lead to dysfunctional workplaces: previous
research indicates that approximately 70 per
cent of workers who experience racism take
time off work as a result of the incident.
Moreover, the hidden costs of racism are
significant and include social withdrawal,
barriers to future settlement and health
costs.>

The Scanlon Survey found that the rate

of discrimination experienced was higher
among men than women.® This contrasts
with the findings from the 457 survey where
the rate of discrimination experienced was
significantly higher for women than for men.
Significantly lower employment outcomes for
female spouses, particularly from non-English
backgrounds, also suggests a broader issue
of discrimination.

52 Markus, Andrew 2012, Mapping Social Cohesion: the Scanlon
Foundation Surveys, Scanlon Foundation. http://www.arts.monash.edu.
au/mapping-population/social-cohesion-report.php.

53 Priest N and Paradies Y 2010, Economic Costs of Racism in Australia:
Scoping Project Report. Social Justice Discussion Papers, The Social
Justice Initiative, Melbourne.

54 Ibid.

55 Markus, Andrew 2012, Mapping Social Cohesion: the Scanlon
Foundation Surveys, Scanlon Foundation http://www.arts.monash.edu.
au/mapping-population/social-cohesion-report.php.

Indeed, the evidence suggests that one

of most significant systemic barriers to
employment for new migrants is unconscious
bias and discriminatory hiring practices.

A recent Australian academic study found
that when applying for jobs, a person with a
Chinese name must submit 68 per cent more
job applications than a person with a name
associated with Anglo-Saxon backgrounds.
Likewise, a person with a name common to
the Middle East must submit 64 per cent
more applications. This compares to 12 per
cent more for a person with a typically Italian
name.*

Recommendations

¢ That the Federal Government extend
settlement services and other services that
enable social and economic participation
to the dependents of 457 visa holders.

e That the NSW and ACT governments
remove all education expenses associated
with the dependent children of 457 visa
holders.

¢ That the Federal Government, the ACTU
and industry peak bodies work together
to develop workplace and enterprise level
programs to address discrimination and
exploitation.

56 Booth L, Leigh A and Varganova E 2009, Does Racial and Ethnic
Discrimination Vary Across Minority Groups? Evidence from a Field
Experiment, Institute for Cultural Diversity, Sydney.
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Chapter 6: History of the 457 visa

Introduction

Until relatively recently, Australia’s
immigration policies emphasised permanent
settlement — initially from the United
Kingdom and continental Europe, and

more recently from Asia and the Pacific. As
Markus, Jupp and McDonald have noted,
"The fundamental premise of Australian
immigration policy until the 1990s was

that those admitted to Australia came as
permanent residents, enjoying the same
rights and privileges and with the same
obligations as the Australian-born. There was
a conscious rejection of the ‘guest worker’
programs which developed in post-war
Europe.”¥

While there were a range of temporary
residence and business visitor visa classes
and subclasses available in the early 1990s
for business people and specialists to enter
Australia to work on a temporary basis —
such as temporary residents visas under the
Business (Temporary) Class TB visa class® or
as business visitors visas under the subclass
672: business visitor (short stay) and subclass
682: business visitor (long stay) — these visas
were limited to relatively short periods* and
were not widely used.

In 1993-1994, for example, there were only
around 13,000 visas issued for the Exchange

(subclass 411), Independent Executive (subclass

412), Executive (subclass 413) and Specialist
(subclass 414) temporary resident visas.

57 Andrew Markus, James Jupp and Peter McDonald, Australia’s
Immigration Revolution, Allen & Unwin, 2009, p. 9.

58 Class TB — Business (Temporary) included the subclasses of 411
(exchange), 412 (independent executive), 413 (executive), 414
(specialist), 418 (educational), 422 (medical practitioner). Other
temporary resident visa classes at this time were the Cultural/ Social
(Temporary) — Class TE, including the subclasses of 414 (specialist), 416
(special program), 420 (entertainment), 421 (sport), 423 (media and film
staff), 424 (public lecturer), 428 (reliﬁious worker); and the Educational
(Temporary) — Class TH, including the subclasses of 415 (foreign

overnment agency), 418 (educational), 419 (visiting academic), 442
occupational trainee).

59 The subclass 672: business visitor (short stay) provided from more
than three months but as a matter of policy not more than six months:
Committee of Inquiry into the Temporar)F ntry of Business People
and Highly-Skilled Specialists, Business Temporary Entry — Future
Directions, (The Roach Report), Australian Government Publishing
Service, Commonwealth of Australia, August 1995, Appendix A.

On average, there were 12,500 of these visa
holders in Australia over the period 1992-
1994, with about 4,000 of these staying for
two years or more.®° In 1993-1994 there were
199,500 business visitor (short stay) (subclass
672) visas issued, with 95 per cent staying
less than three weeks, and just 2,639 business
visitor (long stay) (subclass 682) visas issued.?'

Temporary resident policies and procedures
in the early 1990s reflected a regulated
approach where the entry of skilled labour
was seen as a means to fill vacancies

arising from short-term labour shortages
which reflected a lack of training.®? As the
Committee of Inquiry into the Temporary
Entry of Business People and Highly-Skilled
Specialists stated in its 1995 report, “Policies
and procedures governing the temporary
entry of key business personnel were
developed at a time when the objective was
to achieve an Australian workforce self-
sufficient in all skills.”®3

60 ibid.
61 ibid.
62 ibid.
63 ibid, para 1.2.
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The policy framework at this time was
underpinned by the principles that the entry

of temporary entrants should not result in any

financial cost to the Australian community,
that such entrants should not undermine
either the employment of Australian citizens
and permanent residents, nor undercut their
employment conditions and remuneration,
and that temporary entrants should
eventually be replaced by people recruited
and trained locally. These principles were
reflected in policies such as the need for
labour market testing — to demonstrate
that the sponsor could not reasonably
employ an Australian citizen or resident to
undertake a particular skilled occupation
— and sponsorship requirements, where
the sponsor accepted certain obligations
in respect of the visa holder when they
were in Australia. Applicants and their
dependants were required to satisfy
relevant public interest criteria, including a
health assessment process®® and character
assessment.

The current 457 temporary business visa
was introduced almost two decades ago.
During the intervening period, governments
of differing persuasions have attempted

to balance the tensions between assisting
business access the skilled labour they
require to satisfy Australia’s labour and
economic needs, and protecting Australian
workers and jobs.

64 ibid, Appendix A.

65 The health assessment process at this time, for applicants and
dependents seeking to enter Australia for more than 12 months,
required a medical examination including x-ray. For applicants and

While the primary purpose of the 457

visa regime has been to provide entry
arrangements for overseas workers to
meet temporary skill shortages, it has
from the outset been guided by several
key considerations to minimise the impact
on Australian workers and the Australian
community. These principles include:

e ensuring that there are no adverse
impacts on employment opportunities for
Australians

* protecting pay and working conditions
for Australian workers by ensuring that
overseas workers are paid in accordance
with Australian awards and conditions

e providing training opportunities for
Australians

e ensuring that there is no net cost to the
Australian community, through either
Commonwealth or state budgets

® maintaining the integrity of Australia’s
immigration system.

As the history of the 457 visa system
examined below demonstrates, the Keating,
Howard and Rudd-Gillard Governments
have continually reviewed and fine-tuned the
policy and procedures governing the entry
into Australia of temporary business visa
holders.

dependents seeking to enter Australia for less than 12 months, a health
declaration rather than examination was usually required: ibid.

34 MIGRATION COUNCIL AUSTRALIA MORE THAN TEMPORARY: AUSTRALIA'S 457 VISA PROGRAM



The Roach Report The Committee was chaired by Mr Neville
Roach, the chief executive of Fujitsu
Australia, and included both business

and trade union representatives.®’ The
Committee published a discussion paper in
December 1994 which received widespread
interest and response, including 70
submissions.”®

The Keating Labor Government took the
first steps towards reforming this framework
in October 1994 when it commissioned a
Committee of Inquiry into the Temporary
Entry of Business People and Highly-Skilled
Specialists to review “the operation and
effectiveness of policies and procedures
governing the temporary entry into, and The Committee of Inquiry’s report, Business
further temporary stay in, Australia of Temporary Entry — Future Directions, known
business personnel against the backdrop of as the Roach Report, was released in August
the increasing globalization of business, and 1995 The report identified three major issues
government policy to open the economy that had led to the review:

up to greater international competition,
and make recommendations as necessary
to improve policies and procedures in this

* |t was opportune to examine Australia’s
temporary entry policies and procedures in

: 4 the context of the worldwide globalisation
field. . - .

of economies, and in line with the
In a statement to the Senate, the then government's policy of internationalising
Minister for Immigration and Ethnic Affairs, the Australian economy.
Senator Nick Bolkus, outlined the rationale N

Business, economic and trade agencies

for the policy review, stating: were expressing concern that existing

The policy objective for this government procedures “were too complex and time
is to place Australia, through our rules and consuming, and impeded business in
regulations in this temporary migration becoming internationally competitive”.
area, in a position to benefit both now e |t had been a number of years since

and into the future. If we are going to business temporary entry policies and
benefit fully by this exchange, it is crucial procedures had been reviewed to ensure
that we ensure the smooth movement of best-practice principles applied.”!

key personnel into and out of this country.  T},4 2000-02 Departmental Review into
Policies such as those covering temporary Temporary Residency in Australia later
migration need to be reviewed to ensure jterated these points, but also noted that
that they not only reflect the current there was a need to review and update
demands but meet the emerging needs 5 jicies regarding “the growing numbers

of the next 5 to 10 years./ of people moving into and out of Australia

The Minister emphasised that the associated with increasing significance
Committee’s work was underpinned by the of trade in services, especially in tourism,
“overriding need to ensure that employment ~ education and the financial and legal
rights of Australian citizens and permanent sectors.”’?

residents are paramount.”%®

69 The other Committee members were: Mr John Hall (Executive Director,
International Banks and Securities Association), Mr Alan Matheson
(International Officer, Australian Council of Trade Unions), Mr Ross
Baldwin (Blackcomb Engineering) and Ms Pauline Mathewson (Partner
of Coopers and Lybrand): The Roach Report, op. cit., Attachment A.

66  ibid, Attachment B. The Committee published a discussion paper in 70 ibid., paras 2.1 and 2.8.
December 1994 which received widespread interest and response, 71 ibid., para. 1.1.
including 70 subm\§5|ons. ibid, paras 2.1 and 28 X X 72 Department of Immigration and Multicultural Affairs (DIMA) 2002, In
67 The Hon Senator Nick Bolkus (Minister for Immigration and Ethnic Australia’s Interests: A Review of the Temporary Residence Program,
Affairs) 1994, Statement to the Senate, Senate Hansard, 12 October, Departmental Review into Temporary Residency in Australia: 2000-02,
pp. 1530-1531. para 1.25, accessed at http://www,immi,gov‘au/ymedia/publications/

68 ibid. general/general-review.htm.
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The Roach Report reflected the twin tensions

of facilitating efficient and timely temporary
business entry for employers and protecting
the broader employment, conditions and
remuneration of Australian workers. The
Committee identified its primary objective

“as making policy more relevant to the needs

of business and streamlining procedures.””?
However, it also explicitly stated that the
policy framework for temporary business
visas “must not provide an avenue for the
recruitment of unskilled or semi-skilled
workers, or for the channelling of overseas

workers into low paid and low skilled work”7*

and that there was a “need to protect

the interest of the Australian labour force
by ensuring that the entry of overseas
business personnel does not undermine
job opportunities for Australians, or
Australians working conditions and levels of
remuneration.”’®

The Committee’s report and
recommendations addressed both the
rationale underpinning temporary business
migration as well as the policies and
processes for facilitating that migration.

Rejecting one of the key principles
underpinning the existing system, the
Committee concluded that “a country

of Australia’s size cannot expect to be
completely self-sufficient at the leading
edge of all skills in the area of key business
personnel. When world trade in services is
based on different countries developing
specialized skills in different areas, it is not
realistic for Australia to attempt to develop
specialised skills in all areas.”’® As such, the
Committee “confirmed the role of business
temporary entry as a vital component of
Australia’s broader economic future and
important to the way Australia is perceived
internationally.”””

73 The Roach Report, op. cit., para 3.29.
74 ibid., para. 3.5.

75 ibid., para. 3.25.

76 ibid., para. 3.4.

77 DIEA 2002, In Australia’s Interests: A Review of the Temporary
Residence Program, op. cit., para. 1.26.

The Committee found that the existing
policies and procedures facilitating the entry
of key business personnel into Australia

were “prescriptive, complex, and slow to
administer”’8, “cumbersome and inflexible””?
and “no longer viable in the current
economic environment.”8

In developing its recommendations to reform
the existing system, the Committee focused
on the primary principle of “benefit to
Australia”, and outlined a number of features
to underpin the administration of temporary
business visa policies and procedures going
forward. These principles included certainty,
transparency and simplicity; consistency in
interpretation and administration; flexibility
so that business can respond quickly and
smoothly; an emphasis on the purpose of
activity and the ability of the applicant to
carry out such activity, rather than on formal
skills; streamlined and speedy processing
and reduced costs to business; and
appropriate rights of review.®’

The Committee recommended a
liberalisation of temporary business policies
and procedures to ensure that Australian
business could successfully compete
internationally. Key to this approach was
“simplified and streamlined procedures
which will enable employers of good
standing to bring in key business personnel
quickly and smoothly.”82

78 The Roach Report, op cit, para 1.2.
79 ibid., para. 3.20.

80 ibid., para. 1.4.

81 ibid., para. 1.9.

82 ibid., para. 1.12.
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In terms of procedural simplicity, the
Committee proposed that the existing range
of temporary residence and business visitor
classes and subclasses be replaced with one
class for all business temporary entrants.®
The proposed arrangements involved a
single visa class providing for business
temporary entry for the main applicant and
any accompanying dependants. Within this
single visa class, the Committee proposed a
number of entry policy groups, including:

e short-term entry (three months and less)

¢ |long-term entry (more than three months
up to four years)

e entry under labour agreements
e entry as an independent executive

e entry under a regional headquarters
arrangement.®

The Committee proposed that this
simplification of the visa framework would

be accompanied by a number of streamlined
processes to speed up the system and
reduce costs to business. These proposals
included the introduction of “key activity”
criteria, whereby employers of good standing
who nominated a person to perform a key
activity — an activity which “is essential to
the overall operations of the employer and
which requires specialised knowledge either
in terms of professional/specialist skills or
proprietorial knowledge“® — would have
their applications fast tracked and not be
required to undertake labour market testing.
Where a nomination was not assessed as a
key activity, the application may be subject to
labour market testing and skills assessment.

83 ibid., para. 1.33.
84 ibid., para. 4.2.

85 ibid., para. 4.21. The Committee specified that key activities did not
“include unskilled or semi-skilled or skilled trades activities”: ibid.,
para. 1.16.

The Committee also supported simplified
health assessments. Noting that all
temporary residents had been removed from
Medicare coverage as at 1 July 1995, the
Committee recommended that the existing
requirement for a medical examination be
removed for those temporary residents
entering for more than 12 months where a
sponsorship was in place, as sponsorship
arrangements would mean that employers
had taken responsibility for health and
medical costs of nominees and their
dependants.® Instead, the Committee
proposed that streamlined health assessment
procedures be introduced for all business
temporary entrants, in effect “reducing
health assessments to areas of public risk
only, and eliminate heath assessments to
ascertain conditions which have only public
cost implications.”®’

The Committee upheld the stance that
employers must be accountable and
responsible for the temporary residents
they bring to Australia. The Committee’s
proposals maintained sponsorship
arrangements, whereby employers

signed an undertaking that they would be
financially responsible for obligations to the
Commonwealth for sponsored nominees
and dependants while in Australia (taxation,
superannuation etc) and accept financial
responsibility for medical and hospital

costs that may be incurred in Australia by
the nominees and his/her dependants, as
well as obligations relating to repatriation
costs for nominees and dependants. In
addition, the sponsorship undertaking
required compliance with Australian
industrial relations laws, Australian levels of
remuneration and conditions of employment
and immigration requirements, including
monitoring and auditing and obligations

to notify the Department if a nominee has
left the employment of the sponsor or no
longer performed the activity specified in the
application.®®

86 ibid, para. 4.51.
87 ibid., para. 4.54.
88 ibid., para. 4.12.
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The Committee proposed that these
sponsorship arrangements would also
include an undertaking signed by employers
that they accepted "as good practice the
desirability of creating appropriate career
opportunities for Australian citizens and
permanent residents”® and “that the
recruitment of labour from overseas must not
counter government training policies and
objectives of producing a highly skilled and
flexible Australian workforce.”?

To ease the procedural burden on
employers, the Committee recommended

a system of standard and pre-qualified
sponsorship (PQS) status, the latter involving
approval for the sponsorship of any number
of individuals during the validity of the
sponsorship, without the need for sponsors
to repeatedly demonstrate that they could
meet sponsorship criteria.

In terms of monitoring and compliance, the
Committee'’s overall approach embraced “a
considerable degree of self-regulation on the
part of employers”?" and recommended that
the new visa system “be administered with

a 'light touch’ up front, and backed up by
rigorous monitoring...to provide the ‘control’
balance to the facilitation measures.”” To
this end, the Committee proposed that

a comprehensive monitoring system be
established to provide data on individual
employers and their nominees, labour market
trends, industries and occupations.”

The Committee recognised that monitoring
would be meaningless without compliance
and enforcement of sanctions, such as
monetary fines or making employers
subject to market testing and training
assessments. While it did not seek to
prescribe the sanctions to be applied in
particular circumstances, the Committee
recommended that sanctions should be
applied to all sponsoring employers who
failed to meet their obligations as set out in
the undertakings they had signed.”

89 ibid., para. 4.12.

90 ibid., para. 4.12.

91 ibid., para. 1.13.

92 ibid., para. 5.1.

93 ibid., paras 1.3 and 5.4.
94 ibid., paras 5.8 and 5.11.

Introduction of Temporary Business
Visas

® The Keating Government accepted all
of the recommendations of the Roach
Report in September 1995 and introduced
the subclass 456 visa in November 1995,
referred to as the Business (Short Stay)
visa.”

¢ However, implementation of the Roach
Report’s recommendations was largely
left to the newly elected Howard Coalition
Government.

On 5 June 1996, the new Minister for
Immigration and Multicultural Affairs

Philip Ruddock MP announced reforms to
temporary business entry in response to the
Roach Report, to take effect from 1 August
1996.% The announcement emphasised:

e simpler entry with a new single business
entry class (457); with more flexible
definitions of skills

e streamlined processing of applications;
with waiver of labour market testing for
certain key activities, and simpler and
faster health assessment

* monitoring to ensure that employers meet
financial and immigration undertakings.”

Central to these reforms was the
establishment of the new Temporary
Business (Long Stay) Visa or subclass 457
visa, providing for longer stays in Australia

— from three months to four years, with
permission to travel to and enter Australia on
multiple occasions during that period — for
the purpose of sponsored employment and a
range of business activities.

95 Providing for a short stay, up to three months, the 456 visa was
designed for short business visits and limited to work that cannot be
carried out by an Australian.

96 The Hon Philip Ruddock MP (Minister for Immigration and Multicultural
Affairs) 1996, Streamlined temporary business entry approved, media
release, 5 June, at http://pandora.nla.gov.au/pan/31543/20040430-
0000/www.minister.immi.gov.au/media_releases/ruddock_media%6/
r96021.htm

97 ibid.
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The 457 visa was established by the
Migration Regulations (Amendment) 1996
No.76, which inserted a new Division 1.4A
into Part 1 of the Migration Regulations,?
together with a new Part 457 into Schedule 2
of the Migration Regulations.”

Consistent with the key theme of the Roach
Report, Minister Ruddock stated that the
underlying principle of the changes was
"benefit to Australia” and that the ...
changes represent a balance between
giving business more flexibility to build

up international competitive links; while
safeguarding employment opportunities for
Australian workers. "1

To this end the new Regulations required that
the Minister be satisfied that a subclass 457
visa holder would contribute to:

® the creation or maintenance of
employment for Australian citizens or
Australian permanent residents, or

* the expansion of Australian trade in goods
or services, or

® the improvement of Australian business
links with international markets, or

® competitiveness within sectors of the
Australian economy.’”!

In safeguarding opportunities for Australian
workers, the Regulations required that

the Minister must also be satisfied that

the employer applicant would “introduce
to, utilise, or create new or improved
technology or business skills in Australia, or
has a satisfactory record of, or demonstrated
commitment, towards training Australian
citizens or Australian permanent residents
in the business's operations” and be able
to fulfil increased sponsorship undertakings
associated with the subclass 457 visas.'%?

98 New Division 1.4A provided for: the making of applications for approval
as a business sponsor; nominations by business sponsors of activities
to be undertaken in Australia by prospective holders of Subclass
457 (Business (Long Stay)) visas; approval of those applications and
nominations; and revocation of approvals as a business sponsor: New
regulation 1.20A (Objects of this Division) of the Migration Regulations,
inserted by Regulation 4 of the Migration Regulations (Amendment)
1996 No. 76.

99 New Part 457 in Schedule 2 of the Migration Regulations prescribed
the criteria for grant of a subclass 457 visa, to persons satisfying either
the primary criteria, or the secondary criteria for members of their
family units.

100 Ruddock P 1996, Streamlined temporary business entry approved, op.
cit.

101 New regulation 1.20D (Approval of business sponsors) of the Migration
Regulations, inserted by Regulation 4 of the Migration Regulations
(Amendment) 1996 No.76.

102 New regulation 1.20D (Approval of business sponsors) of the Migration
Regulations, inserted by Regulation 4 of the Migration Regulations
(Amendment) 1996 No.76.

However, the Explanatory Statement for
the new Regulations emphasised that “The
purpose of these provisions is to rationalise
the arrangements for the temporary entry
of business people and highly qualified
specialists, to simplify procedures, and to
introduce a degree of self-regulation for
certain employers of holders of Subclass 457
visas”'® — and the new provisions included
a number of features, as proposed in the
Roach Report, to provide:

e streamlined processing procedures to
enable employers in Australia to be
approved as standard business sponsors
or pre-qualified business sponsors prior to
nominating an activity' and allowing such
sponsors to bypass the sponsorship part of
processing once such status is obtained'®

* a "key activity” concept, where positions
assessed as satisfying the key activity
criteria — that is, activities defined as
essential to the operations of the business
— were not subject to labour market
testing'®

e streamlined health and character
processing in response to calls from
business for faster processing of visa
applicants'”

® a monitoring regime for applicants and
sponsors, to replace exhaustive checks
of all sponsors and applicants before
granting visas.'®

103 Explanatory Statement, Migration Regulations (Amendment) 1996
No.76, Issued by the Authority of the Minister for Immigration and
Multicultural Affairs, accessed at: http://www.austlii.edu.au/au/legis/
cth/numfregfes/mﬂ9%n76334.htm[3

104 ibid.

105 DIEA, In Australia’s Interests: A Review of the Temporary Residence
Program, op. cit., para. 5.10.

106 ibid., paras 5.10 and 5.21. The labour market test for the subclass 457
visa, when it applied, required the employer to have tested the labour
market within the previous six months and to have done at least two of
the following: advertised through local professional or trade journals
and, where appropriate, the Internet or local community language
newspapers; lodged the position as a vacancy with a job placement
service provider; obtained advice from a recognised professional or
industrial body acceptable to DEWR on the availability of specialist
skills; advertised the vacancy recently in a Saturday and a weekday
edition of both a metropolitan and a national daily newspaper (a
total of four separate advertisements) or, if the business is outside the
major metropolitan area, advertised the vacancy recently at least once
in both the Saturday edition and a weekday edition of both a major
local or regional and national daily newspaper (a total of 4 separate
advertisements): ibid, para 2.9.

107 ibid., para. 2.101 and para. 2.110.

108 ibid., para. 5.10.
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Under these arrangements, 457 visa
processing involved three stages:

1. The employer must be approved
as a sponsor (either a standard or a
prequalified sponsor).

2. The position must be approved as a
nominated position.

3. The applicant must be approved as a
suitable person for that position and must
meet other visa requirements (for example
health and character requirements).’”

According to the later 2002 Departmental
Review of the Temporary Residence
Program, there was "wide praise of the
policy settings” for the new 457 visa in its
first years of operation: the Review noting
that it was “regarded by business as a clear
improvement on the visa arrangements

for business persons that operated
previously.”°

As the 2002 Departmental Review noted,
there was a significant increase in the number
of visas granted for long-stay business
purposes from less than 23,000 in 1994-95
(the year before this visa was introduced) to
almost 40,500 subclass 457 visas in 2000-01.™"

Review and reform under the
Howard Government

The 457 visa framework has been subject
to regular review and modification since it
commenced in 1996.

Review of Temporary Residence Visas — July
2000

On 4 July 2000, Minister Ruddock announced
a Review of Temporary Residence Visas “to
consider how we can streamline temporary
residence visa arrangements in order to both
benefit Australia and make entry easier for
those who are coming here to work.” 12

109 The Roach Report, op. cit., para. 5.12.

110 DIEA, In Australia’s Interests: A Review of the Temporary Residence
Program, op. cit., para. 5.3.

111 ibid, para. 5.15 and Table 4.

112 The Hon Philip Ruddock MP (Minister for Immigration and Multicultural
Affairs) 2000, Review of Temporary Residence Visas, media release,
4 July, at http://pandora.nla.gov.au/pan/31543/20040430-0000/www.
minister.immi.gov.au/media_releases/ruddock_media00/r00072.htm

In announcing the Review, the Minister
acknowledged that “the growing importance
of temporary residents in our economy,

with the globalisation of the labour market
and the increasing movement of people

for short-term business, work and personal
purposes, makes it important to look at these
arrangements” .3

The Minister appointed an external reference
group, chaired by Peter McLaughlin, to guide
the Departmental review.114 The Terms of
Reference explicitly provided that the Review
would build on the principles established

by the 1995 report of the Committee of
Inquiry into the Temporary Entry of Business
People and Highly Skilled Specialists, and
particularly consider:

e whether the legislative and procedural
framework of the temporary resident
program is consistent with the policy
objectives of the program

¢ the extent to which existing criteria and
conditions can be modified to allow
simplification of the visa class structure,
with a view to improving client service and
the efficiency of visa processing

® the opportunity to:

— investigate and resolve areas of specific
concern identified with individual visas

— examine technical inconsistencies
existing within the legislative framework
for these visas

— reduce government regulation and
compliance costs to Australian business,
particularly small business, and foster
industry self regulation.™®

113 ibid.

114 Other members of the External Reference Group were Anwar
Harb, Kevin Jacobsen, the Venerable Thich Quan Ba and Dr Bruce
Harris: ibid. According to the Departmental Review, “These people
represented a wide range of community interests and brought their
particular areas of expertise and experience into the review process,
providing an important external perspective”: DIEA, In Australia’s
Interests: A Review of the Temporary Residence Program, op. cit.,
Preface (p.18).

115 DIEA, In Australia’s Interests: A Review of the Temporary Residence
Program, op. cit., Preface (p.17)

40 MIGRATION COUNCIL AUSTRALIA MORE THAN TEMPORARY: AUSTRALIA'S 457 VISA PROGRAM



The main issues raised in submissions to the
Review included:

o difficulties (for clients and staff) with the
“key" and “non-key” distinction

e cost (both financial and in time) and
veracity of current labour market testing
arrangements

e the ability for unskilled persons to use the
visa

e concerns about whether all employers
have been paying overseas workers
Australian wages and employing them
under Australian working conditions

e the high level of incomplete applications

¢ the effect of three-stage processing on the
length of processing times.""®

Replacement of “key” and “non-key”
activities with minimum skill and salary
thresholds - July 2001

On 1 July 2001, Minister Ruddock pre-
empted the completion of the Departmental
Review and announced changes to the
business visa system to “streamline
nomination requirements for employers
responding to identified labour market or
skills shortages.”"” Among the changes
announced was the replacement of the
existing concept of “key” and “non-key”
activities in the sponsored long-stay business
visa with minimum skill and salary thresholds
"to reflect the objective of this category to
bring in only highly skilled people.”""®

According to the Departmental Review,

the early implementation of these changes
reflected the need to move quickly “to
address concerns raised about the use of this
visa by unskilled workers.” '"? The Review had
found that the distinction between “key” and
“non-key” activities had proven problematic
for both business and the Department to
implement and that there was an incentive
for employers to nominate their activities as
“key”, hoping to avoid labour market testing
and skills assessment.” %

116 ibid., para 5.18.

117 The Hon Philip Ruddock MP (Minister for Immigration and Multicultural
Affairs) 2001, New Visa Processes to Help Business, Overseas Students
and Skilled Migration from 1 July 2001, media release, 1 July, accessed
at http://pandora.nla.gov.au/pan/31543/20040430-0000/www.minister.
immi.gov.au/media_releases/ruddock_media01/r01085a.htm

118 ibid.

119 DIEA, In Australia’s Interests: A Review of the Temporary Residence
Program, op. cit., para 5.14.

120 ibid., paras 5.23 and 5.24.

Stakeholders had also raised concerns about
the arrangements for testing the labour
market when a position was classified as
"non-key”. These concerns included that the
required processes were viewed by many as
out of date with contemporary recruitment
practices; they were expensive and time-
consuming for employers; and they were
difficult for the Department to verify. It was
also suggested that the processes did not
give regard to the specialised knowledge of
employers of the particular labour market
they operated in — or acknowledge that
employers would not seek an overseas
employee if a suitable Australian was
available for the position.” The Review
found that “objective thresholds are more
efficient and more effective than traditional
labour market testing”'??2 when high levels
of skills are involved, and subsequently
recommended the introduction of a skills
threshold as a replacement for the labour
market testing arrangements.'?

The skill threshold announced by Minister
Ruddock in July 2001 involved the use of

the Australian Standard Classification of
Occupations (ASCO) code for occupational
and skill classification, which was already in
use as a standard within the Independent
Skilled migration category. Occupations in
ASCO 1-4, the first four major occupational
groups — including managers and specialist
administrators, professionals,'?* associate
professionals'® and tradespersons and
related workers'? — were eligible for the 457
visa, whereas occupations with lower level
skills levels did not meet the skills threshold
and were therefore not generally eligible for
this visa.'? The discretionary skills assessment
was retained: for cases where a decision
maker had doubts about the claimed skill
levels of the applicant, evidence such as a
formal skills assessment could be sought.

121 ibid., para. 5.26.

122 ibid., para. 2.16.

123 ibid., para. 5.28.

124 For example, engineers, accountants, lawyers, scientists, social workers,
teachers, registered nurses.

125 For example, dental therapists, library technicians, chefs, futures
traders.

126 For example, carpenters, electronics technicians, aircraft maintenance
engineers, panel beaters.

127 This skills threshold did not apply to persons who enter under a
Labour Agreement or Regional Headquarters Agreement who instead
remained subject to the terms of the particular agreement and
associated labour market testing requirements. See DIEA, In Australia’s
Interests: A Review of the Temporary Residence Program, op. cit., para.
5.40.
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The skills threshold arrangement was
complemented by a requirement, during the
nomination approval process, for sponsors
to outline their efforts to find a suitable
Australian employee for the position.
According to the Departmental Review, this
was “important in sending the appropriate
message to employers that Australian
workers are still to be given first preference
for positions under these arrangements.”'?

In addition to the introduction of a skills
threshold, the Minister also introduced a
minimum salary threshold of $34,075, which
equated with average weekly earnings.

The threshold was designed to ensure that
employers did not over-classify overseas
workers in order to secure an appropriate
skills classification, and aimed at a sufficiently
high level to exclude unskilled workers.'?

The Departmental Review considered that
“The combination of the skill threshold and
the salary threshold should ensure that the
proposed position is appropriately skilled”%
and envisaged that these changes would
result in faster processing of 457 visas.™

In Australia’s Interests: A Review of the
Temporary Residence Program — June 2002

The report of the Departmental Review
announced in July 2000, In Australia’s
Interests: A Review of the Temporary
Residence Program,'® was released in June
2002. The review covered not only the 457
visa framework, but the entire temporary
resident regime and policy — including some
20 visa classes — and concluded “that the
current system largely works well, especially
for regular users of the visa arrangements.
Nevertheless, there was broad support from
all respondents for a simpler system, and
for a more standardized approach to visa
requirements and processes.” '

The Review's assessment of the 457 visa
regime was informed by several years’
operational experience, and feedback from

a broad range of business and organisations
with experience using the system. In addition
to examining and making recommendations
around the concept of “key" and “non-key”
activities in determining the need for labour
market testing arrangements,'* as discussed
above, the Review made recommendations
that current arrangements to ensure that
training commitments were reinforced
through sponsorship undertakings be
retained;'® the need for improved processing
arrangements to provide for speedier
decisions and better client service; and the
incorporation of certain occupation-specific
arrangements in the more generic temporary
business visa arrangements.’%®

The Review found that sponsors had
overwhelmingly abided by their sponsorship
undertakings “so enforceability has not been
a major problem.”'¥” The Review stated that
employers “occasionally” breached these
sponsorship requirements, such as paying
overseas workers below award wages, but
there were appropriate sanctions applied by
the Department.’*® The Review concluded
that Departmental mechanisms in place for
monitoring and reporting on the 457 visa
system — such as targeted monitoring of
clients, a database of individuals/companies
of concerns, statistical reporting, and the
ability to work with other government
agencies — should be continued.’™

128 ibid., para. 5.29, accessed at http://www.immi.gov.au/media/
publications/general/general-review.htm

129 See DIEA, In Australia’s Interests: A Review of the Temporary Residence
Program, op cit, para 5.34.
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131 ibid., para. 5.14.
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133 ibid., preface.

134 Recommendation 15 provided: That the “key” and “non-key” activity
concept and the current labour market testing arrangements be
replaced with skill and salary thresholds.

135 Recommendation 16 provided: That as part of the nomination approval
process, the sponsor is asked to provide details of the efforts they have
made to fill the position from the Australian labour force.

136 Recommendation 16 provided: That the Educational, Exchange, Media
an