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Dear Senator Dastyari,

I hereby offer my personal submission to your committee’s important inquiry into the
future of public interest journalism. My research and expertise includes media and
social media law, ethics and regulation. I am lead author of The Journalist’s Guide to
Media Law', now in its fifth edition, and have been author or editor of numerous other
books and scholarly articles and research projects intersecting with your broad terms
of reference. My current position is as Professor of Journalism and Social Media at
Griffith University as a member of both the Law Futures Centre and the Griffith
Centre for Social and Cultural Research. However, this submission represents my
own opinions and does not purport to represent the views of my university or of those
research centres.

While I have views on several aspects of your inquiry I will restrict this submission
to a proposal to amend the media laws and regulations within the direct or indirect
control of the Commonwealth Parliament which serve to shackle the enterprise of
‘public interest journalism’ in Australia and ineffectively distinguish it from ‘fake
news’” and other misleading, deceptive and sometimes harmful communication
products. In summary, I propose that in light of the lack of constitutional protections
for public interest journalism in Australia, the Commonwealth should build into every
identified restriction on media freedom a “public interest journalism” defence, which
would excuse a “legitimate and demonstrated public interest in freedom to
communicate on this occasion”, where the court would take evidence on the
importance of the matter of public concern, the publisher’s genuine track record of

! Pearson, Mark and Mark Polden (2015). The Journalist’s Guide to Media Law. Allen & Unwin,
Sydney.

? Please note that some parts of this submission are explained further in my recent article in the journal
Asia Pacific Media Educator’. Pearson, Mark (2017) ‘Teaching media law in a post-truth context —
strategies for enhancing learning about the legal risks of fake news and alternative facts’ Asia Pacific
Media Educator, 27(1) 1-10.
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adherence to professional ethical standards, its resolve to remedy past breaches (if
any), and its commitment to train their staff in legal and ethical issues. It should
encourage other Australian jurisdictions to take a uniform approach.

Legal impediments to public interest journalism

Free expression and a free media should be foundational principles in any democratic
society, and the principle of open justice should be equally foundational to any
country with respect for the rule of law. Each is enshrined in its own way in
international human rights instruments.” Almost all democratic nations other than
Australia include a right to free expression or a free media in their Constitutions or
ancillary documents. However, the closest Australia has to any such constitutional
recognition is the High Court’s so-called implied freedom to communicate on matters
of politics and government, which has evolved in a qualified fashion through a series
of cases since the 1990s.” The proof of the inadequacy of the principles of media
freedom and open justice in Australia can be found in the exceptions to those liberties
in a litany of laws across Australia’s nine jurisdictions which serve to impede
attempts at public interest journalism. They are evident in both the common law and
in legislation in areas including (but not limited to) defamation (despite purported
uniformity), contempt, trespass, surveillance, confidentiality, privacy, source
protection, court and tribunal suppressions and identification restrictions, along with a
host of national security and anti-terror laws.

Even measures designed to allow greater freedoms to those engaged in public
interest journalism suffer from jurisdictional inconsistency, with significant
differences apparent in whistleblower protections, journalists’ shield laws and the
courts’ tolerance of journalists’ use of new communication technologies. Some, like
freedom of information laws, have been abused and eroded by your colleagues across
the political spectrum as they have exploited the numerous exemptions to their own
protection and advantage, prompting cynics to call them ‘freedom from information’
laws. As former foreign minister Alexander Downer once told newspaper publishers:
‘Freedom of information always seems a great idea when you are in Opposition but
less so when you are in Government’.’

This leaves public interest journalism battling this array of laws at State, Territory
and Commonwealth levels limiting free expression and a free media because of
competing rights and interests — often without free expression or a free media being
acknowledged in the wording of certain statutes or in their interpretation in cases. The
Senate must bear the responsibility for passing some of these laws and the various
attorneys-general across jurisdictions and political affiliations must accept culpability
for failing to work to ensure their uniformity.

Exceptions and journalist/news media privileges
There a few privileges, exemptions or defences available to journalists and news
organisations, which vary markedly in their wording, including:

? See, for example, Articles 11 and 19 of the Universal Declaration of Human Rights.

* See: Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106; Stephens v West
Australian Newspapers Ltd (1994) 182 CLR 211, Lange v. Australian Broadcasting
Corporation (1997) 189 CLR 520; Wotton v Qld [2012] HCA 2.

> McNicoll, D. D. (2006, 31 August). The diary. The Australian [Media section]. p. 18.
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a. The Privacy Act, which at s7B(4) which exempts ‘media organisations’
which are ‘publicly committed’ to privacy standards published by themselves
or their representative organization;

b. The Australian Consumer Law (detailed at Schedule 2 to the Competition
and Consumer Act 2010), which offers a broad ‘media safe harbour’ (Section
19) to ‘information providers’ under the ‘misleading and deceptive conduct’
provisions (Section 18).

c. Shield laws, which at Commonwealth level offer a discretion to the courts
to excuse a journalist from revealing a source, in consideration of “the public
interest in the communication of facts and opinion to the public by the news
media”®;

d. Metadata retention laws, which offer a limited and opaque protection to
professional journalists under protocols detailed at Telecommunications
(Interception and Access) Act 1979 at Division 4C. The protocols were
famously breached in 2017 when the AFP admitted a journalist’s call records
had been accessed without following the procedures.’

e. A fair dealing defence for the purpose of news under the Copyright Act,
itself subject to a judicially determined reasonableness test.”

e. Uniform state and territory defamation laws, which make available a
qualified privilege “public interest” defence;’

f. A common law ‘public interest’ defence to sub judice contempt (known as
the ‘Bread Manufacturers’ defence);"

e. A range of other limited exemptions available in journalistic or public
interest grounds (sometimes at the discretion of the court) in various
jurisdictions including the use of recording devices in court, contacting jurors,
publishing secretly recorded conversations, reporting upon closed court cases,
interviewing prisoners or parolees, identifying sexual assault victims with
their permission, etc.''

While such limited exemptions offer some acknowledgement of the importance of
public interest journalism, free expression and open justice, their wording is ad hoc
and their application across jurisdictions is unpredictable. This is farcical in an era of
global publication to 24/7 deadlines by a large variety of organisations and
individuals engaged in public interest journalism in its multiple forms — many of
whom might not even call themselves ‘journalists’ in a traditional sense of the term,
but who might nevertheless be engaging in the practice'”.

Some statutes offer blanket exemptions which in some ways encourage the creation
and republication of fake news, celebrity gossip and click bait misinformation. The
Australian Consumer Law is a prime example, where the ‘media safe harbour’
(Section 19) offered to ‘information providers’ under the ‘misleading and deceptive
conduct’ provisions (Section 18) allows news organisations have a blanket, almost
unchallengeable protection for misleading and deceptive conduct. I proposed to the

® Evidence Act 1995, s. 126K.

" Royes, Luke (2017) AFP officer accessed journalist’s call records in metadata breach. ABC News
online. Available: http://www.abc.net.au/news/2017-04-28/afp-officer-accessed-journalists-call-
records-in-metadata-breach/8480804

¥ Copyright Act 1968 ss40 and 103B.

? See Defamation Act NSW 2005 s. 30.

12 Pearson & Polden, op. cit., p. 147.

' See Pearson & Polden, op. cit., Chapter 6, ‘Covering Court’

"2 See Slater v Blomfield [2014] NZHC 2221, at paras 47-55.
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Independent Media Inquiry in 2011 that there should be a rebuttable presumption that
corporations publish responsible news and current affairs material of legitimate public
interest in accordance with a journalism code of practice to earn this exemption'”.

A ‘public interest journalism’ exemption or defence

A simple and effective measure to reduce this imposition on public interest journalism
would be for the Senate to require all Commonwealth legislation imposing a
demonstrable limitation upon the enterprise of public interest journalism to include a
‘public interest journalism’ exemption or defence. This would confer a discretion to a
court to make an exception to the operation of the particular measure in instances
where there may be a public interest in the communication of a matter of genuine
public concern which at least balances, or perhaps outweighs, other rights and
interests in the particular circumstances.

The current exemptions within the control of the Commonwealth (privacy law,
consumer law, shield laws, etc) would be simplified where possible to meet such a
test. In some cases this would require those exempted under current legislation to do
more to demonstrate they are worthy of such an exemption (under the Privacy Act
s7B(4), for example, ‘media organisations’ are automatically exempted if they are
‘publicly committed’ to privacy standards published by themselves or their
representative organization.) In other cases the existing laws should be broadened to
the advantage of others who demonstrably engage in public interest journalism. (For
example, academics, non-government organisations, journalism students and serious
bloggers might then qualify for shield laws which at Commonwealth level are
currently restricted to “journalists” being people “engaged and active in the
publication of news”.'* This would attach the exemptions to those engaging in the
enterprise of ‘public interest journalism’ instead of trying to define who might qualify
as a ‘journalist’ in the modern era).

I have deliberately not ventured into the wording of any such defence or exemption
because that is not my area of expertise and the particularities of the restrictions will
inevitably require slightly different wording in each situation. While its definition of
‘journalist’ at s 126K should be broadened, the Evidence Act 1995 s. 126K (2) is a
useful starting point where it states:

(2) The court may, on the application of a party, order that subsection (1) is not to apply if it
is satisfied that, having regard to the issues to be determined in that proceeding, the public
interest in the disclosure of evidence of the identity of the informant outweighs:
(a) any likely adverse effect of the disclosure on the informant or any
other person; and
(b) the public interest in the communication of facts and opinion to the
public by the news media and, accordingly also, in the ability of the news media to
access sources of facts.

(3) An order under subsection (2) may be made subject to such terms and conditions (if any)
as the court thinks fit.

The uniform Defamation Act'” offers guidance within its qualified privilege defence
to the kinds of factors a judicial decision maker might take into account when
deciding whether or not to allow such a public journalism exemption:

13 Pearson, Mark. (2011). ‘Consumer law holds solution to grossly irresponsible journalism’. Journlaw
blog. Available: https://journlaw.com/2011/11/07/consumer-law-holds-solution-to-grossly-
irresponsible-journalism/

Y Evidence Act 1995 ss. 1267 and 126K
15 See Defamation Act NSW 2005 s. 30.
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(3) In determining for the purposes of subsection (1) whether the conduct of the defendant in
publishing matter about a person is reasonable in the circumstances, a court may take into
account:
(a) the extent to which the matter published is of public interest, and
(b) the extent to which the matter published relates to the performance of the public
functions or activities of the person, and
(c) the seriousness of any defamatory imputation carried by the matter published, and
(d) the extent to which the matter published distinguishes between suspicions,
allegations and proven facts, and
(e) whether it was in the public interest in the circumstances for the matter published
to be published expeditiously, and
(f) the nature of the business environment in which the defendant operates, and
(g) the sources of the information in the matter published and the integrity of those
sources, and
(h) whether the matter published contained the substance of the person’s side of the
story and, if not, whether a reasonable attempt was made by the defendant to obtain
and publish a response from the person, and
(i) any other steps taken to verify the information in the matter published, and
(j) any other circumstances that the court considers relevant.

Such other circumstances could include the legal and ethical track records of the
individuals and organizations seeking the exemption and their demonstrable
commitment to legal and ethical standards and training.

If the Commonwealth takes the leadership in such a simplification of the approach
to a ‘public interest journalism’ exemption, then I am confident it can impose its
considerable weight upon the states and territories via the Law, Crime and
Community Safety Council and the Council of Australian Governments to mirror this
approach in their myriad of publishing restrictions. Such a measure would help foster
a real backbone of encouragement of genuine public interest journalism — whether
created by large traditional media, freelancers, activists or new media entrepreneurs —
in the absence of a constitutional right to free expression and a free media enshrined
in a Bill of Rights, which appears to be an unrealistic aspiration at this stage. It would
also offer genuine public interest journalism a market advantage over fake news,
celebrity gossip and other unethical infotainment products.

I sincerely hope your committee is able to improve the standing of public interest
journalism and wish you well in your deliberations.

Yours sincerely,

Professor Mark Pearson





