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Responses to questions on notice 
1. On 17 May 2013, the Law Council appeared at the public hearing into the impact of 

filing fee increases since 2010 on access to justice (the Inquiry), conducted by the 
Senate Legal and Constitutional Affairs References Committee. 

2. At the hearing, the Law Council agreed to respond to questions from Senator 
Humphries on notice. 

3. The Law Council’s responses are outlined below.  

Question 1: administrative cost burden for the 
courts 

Senator HUMPHRIES: I have just a couple of questions. You say in paragraph 24 
of your submission:  

“The new flat fees introduced to replace the previous system of fee waivers and 
exemptions had created a significant administrative cost burden for each of the 
federal courts and, in many cases, impeded the provision of justice…” 

That arises out of the review of the 2010 filing fee charges that was done by the 
Attorney-General’s Department, I think. Can you just explain what you mean and 
what the finding of that review was in that respect. How did the introduction of the 
flat fees cause an increase in the administrative cost burden of the federal courts? 

4. In July 2010, the government (among several other significant changes to filing fees in 
the federal courts and tribunals) introduced $100 and $60 flat fees for applications 
previously eligible for fee waiver or exemption – for example, where the applicant 
could demonstrate financial hardship. 

5. In June 2011, the Attorney-General’s Department commenced a review of the 2010 
filing fee changes.  In August and September 2011, the Attorney-General’s 
Department received submissions and data from each of the federal courts and 
tribunals concerning the impact of the 2010 filing fee changes.  For the information of 
the Senate Committee, the Law Council has attached the submissions of the: 

(a) High Court of Australia;  

(b) Federal Court of Australia; 

(c) Family Court of Australia; 

(d) Federal Magistrates Court; 

(e) Administrative Appeals Tribunal. 

6. Some key observations of the Federals Court’s submission were that: 

(a) “The fee changes have led, without any compensating resources, to a 
significantly higher workload for registries in processing applications where 
previously there were none if an exemption or waiver was granted (particularly 
with hardship reductions where reductions must now be sought, decided and 
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the reduced fee paid on each occasion a full fee would otherwise be 
payable.)”1   

(b) “Significant resources are utilised in training staff, producing training materials, 
checklists, tables to assist staff with the new fees, new Casetrack and e-
lodgment instructions, getting ‘bugs’ out of the system, revising forms, 
updating the web-sites, checking and fixing up mistakes and explaining the 
new fees to litigants and practitioners.  The resources involved cannot be 
underestimated.”2  

(c) “The fee structure in the Federal Court is excessively complex to interpret and 
administer and it has become more so since the most recent amendments.  
This results in significant waste of the Court’s resources.  It is also wasteful of 
parties’ resources and adds to the expense of litigation and in some matters 
can result in delay if incomplete or incorrect information has been provided.  It 
also adds to the anxiety and frustration for those in litigation and adds an 
unnecessary level of complexity to the litigation process.”3 

(d) “The reduced fee system is an administrative burden to apply and may be a 
barrier to justice for the most vulnerable.  These changes have seen a 
significant increase in persons seeking a deferral of the fees, which increases 
the administrative burden and creates a situation where it is highly unlikely the 
amount will ever be recovered.  Consideration should be given to its abolition.  
It would be cost neutral as the cost of pursuing a $100 is easily outweighed by 
the administrative cost of the manual processing involved that inevitably 
results in the amount being written off.”4 [emphasis added] 

7. The key observations of the Family Court’s submissions were much the same, for 
example: 

(a) “The new fees and new arrangements presented significant challenges for the 
court given their complexity and the short timeframe available in which to 
implement the changes.  The courts did not have the infrastructure, systems 
or client services resources in place to fully support the changes.  Those 
changes also occurred against the backdrop of increased family law filings 
and declining staff levels in registries.”5 

(b) “The complexity and increased volume of administration and transactions 
generated by the changes mainly from the new reduced fees, fees for consent 
order applications and daily hearing fees for both courts, have required 
significant resources to administer.”6 

8. The submissions of the Federal Court, Family Court and Federal Magistrates Court to 
the 2011 review of the 2010 filing fee changes contain significant amounts of 
information and data, which the Law Council believes could assist the Senate 
Committee. 

                                                
1 Federal Court of Australia, Submission to the Attorney-General’s Department’s Review of the 2010 Filing 
Fee Increases, 19 September 2011, page 3, 5th paragraph. 
2 Ibid, page 4, 2nd paragraph. 
3 Ibid, page 6-7. 
4 Ibid, page 7, 4th paragraph. 
5 Family Court of Australia, Submission to the Attorney-General’s Department’s Review of the 2010 Filing Fee 
Increases, 19 September 2011, page 2, final paragraph. 
6 Ibid, page 3, 1st paragraph. 
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9. The Law Council notes that the supplementary submission of the Attorney-General’s 
Department to the Senate Committee states that:   

“Paragraph 24(b): the Department notes that the Government’s response to the 
Senate order did not include an assessment that, in many cases, new flat fees 
impeded the provision of justice.”7 

10. The Law Council acknowledges that this is correct.  The Attorney-General’s 
Department’s response to the Senate order did not refer to this specific impact, 
notwithstanding the extensive references contained in the submissions of the Federal 
Court and Family Court on this issue.   

11. The Law Council considers the federal courts are in the best position to comment on 
the full effects of administering changes to the fee structure in the federal courts. 
However, the capacity or appropriateness of the courts expressing a clear view about 
these matters may be compromised by the linking of filing fee increases to funding of 
the federal courts, particularly in view of the difficult financial position of the federal 
courts after several years of underfunding. 

Question 2: concurrent jurisdiction of Federal and 
State/Territory courts 

 Senator HUMPHRIES: …The other point made in the submission concerns forum 
shopping: people moving out of the federal court to a state court that is cheaper. To 
what extent is that an issue? There would not be many matters where you would have 
a mutual jurisdiction between the two levels of courts, would there? 

Concurrent jurisdiction in general federal law matters 

12. As noted by the Law Council’s representative, Mr John Emmerig, in response to this 
query at the public hearing on 17 May 2013, there are in fact many areas in which 
Federal and State/Territory courts have concurrent jurisdiction. 

13. Since the hearing on 17 May 2013, the Law Council has consulted with the Federal 
Court, which has confirmed the following areas of concurrent jurisdiction with 
state/territory superior courts: 

(a) Corporations Law; 

(b) Admiralty matters; 

(c) Some civil penalties 

(d) Many areas of intellectual property 

(e) Many commercial law areas (including defamation) via accrued or associated 
jurisdiction. 

                                                
7 Louise Glanville, First Assistant Secretary, Response from the Attorney-General’s Department to Comments 
on page 7-8 of the Law Council of Australia’s Submission to Senate Legal and Constitutional Affairs 
References Committee, Parliament of Australia , Inquiry into the Impact of Filing Fee Increases Since 2010 on 
Access to Justice, 7 May 2013, page 2. 
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14. The Federal Court’s Annual Reports indicate that corporations law, admiralty and 
intellectual property alone account for around half of the Federal Court’s case load8, 
however this could be significantly greater if civil penalties and commercial law matters 
arising under the Court’s accrued jurisdiction are included.  

15. It should be understood that, unless there is no federal law element to a dispute 
whatsoever, there will be concurrent jurisdiction between the federal courts and 
state/territory courts.  For example, many contractual disputes arise under a state or 
territory law, however many of these may also include an allegation of misleading or 
deceptive conduct under the Competition and Consumer Act 2010 (Cth), or may 
include issues under the Corporations Act 2001 (Cth), bringing the matter within the 
jurisdiction of the federal court,  

16. There are a number of factors which will affect the decision to file a matter in the 
Federal Court or the State/Territory superior courts, of which filing fees are one 
consideration.  Others might include the quality of case management processes in 
particular registries and the relative expertise and experience of certain judicial officers 
in areas of shared jurisdiction. 

17. As stated in the Law Council’s primary submission to this inquiry, the Law Council 
considers the substantial increases in filing fees will lead (and may already be 
causing) parties to elect to file in State and Territory courts.  This is supported by the 
submissions to this inquiry by the Australian Tax Office (which is the most frequent 
user of the Federal Court) and the Australian Securities and Investments Commission, 
both of which exercise important regulatory functions under federal law.  There are a 
number of risks attending with such a shift, including that: 

(a) State and Territory Governments may raise court fees in all jurisdictions, in 
order to avoid an influx of claims and an associated strain on the capacity of 
the State and Territory courts to cope with increased demand in areas of 
concurrent jurisdiction.  This raises obvious access to justice concerns. 

(b) If State and Territory court fees remain at the same or similar levels, this may 
result in an inappropriate shift in the burden of responsibility for federal law 
matters from the Federal Government to the States and Territories; 

(c) There may be a diminution of the relative experience of judicial officers in the 
federal courts in federal law matters where jurisdiction is shared, as cost 
implications drive litigants toward State and Territory courts.  This raises 
concerns about the long term impact on the reputation of the federal courts.  
For example, if corporations law and commercial law matters are moved to the 
state courts to a significant extent, the focus of the Court’s work may be in the 
areas of migration, employment and industrial matters.  This, in turn, could 
affect the capacity of the Court to attract judicial candidates with strong 
reputations in the commercial sphere.    

(d) Any reduction in filings in the federal courts that may result from fee increases 
in areas of concurrent jurisdiction will impact on the funds the federal courts 
will raise through the fees. This is perhaps a matter for concern for the 
government, given cost-recovery is one of the justifications raised by the 
Attorney-General’s Department for the substantial recent fee increases.   

                                                
8 For example, under the Federal Court of Australia, Annual Report in 2011-12, 2010-2011 and 2009-10, the 
total number of cases brought under the Corporations Law, Admiralty and Intellectual Property were 862 of 
1875 in 2011-12; 1244 of 2281 in 2010-11; and 1010 of 2034 in 2001-10.  (See table 3.1 in each report)    
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Concurrent jurisdiction of in family law matters 

18. The Law Council is advised as follows: 

(a) A matrimonial cause 9 may be instituted in a court of summary jurisdiction of a 
State or Territory (see s 39(2) Family Law Act 1975).  Anecdotally, the Law 
Council understands that very few matters are filed in these courts other than 
in regional centres. 

(b) Proceedings in relation to children must be transferred from a court of 
summary of jurisdiction to the Family Court or Federal Circuit Court (or Family 
Court of Western Australia or the Supreme Court of the Northern Territory) 
unless each of the parties consents to that court hearing and determining the 
matter (see s69N Family Law Act 1975). 

(c) Similarly, proceedings in relation to property proceedings with a total value 
exceeding the ceiling amount (currently $20,00010) must be transferred from a 
court of summary jurisdiction to the Family Court of Australia or Federal Circuit 
Court of Australia (or the Supreme Court of a State or Territory) unless each of 
the parties consents to that court hearing and determining the matter (see s46 
Family Law Act 1975). 

(d) Proceedings for divorce cannot be instituted in a court of summary 
jurisdiction11 (see Regulation 10A of the Family Law Regulations 1984). 

(e) The fees set out in the Family Law (Fees) Regulation 2012 apply to all 
proceedings under the Family Law Act 1975 whether initiated in the Family 
Court of Australia, the Federal Circuit Court of Australia or other courts that 
exercise jurisdiction under the Family Law Act. 

19. The Law Council would be pleased to respond to any other queries the Senate 
Committee may have about evidence presented to this inquiry by the Law Council, or 
any other party.   

 

 

 

 

  

                                                
9 Other than proceedings for a decree of nullity of marriage or for declaration as to the validity of a 
marriage/divorce/annulment. 
10 Except in Western Australia where, the ceiling amount in the Magistrates Court of Western Australia is set 
by regulation 
11 Other than certain prescribed courts – see Regulation 10A, Family Law Regulations 1984 
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Attachment A: Profile of the Law Council of Australia 

The Law Council of Australia exists to represent the legal profession at the national level, 
to speak on behalf of its Constituent Bodies on national issues, and to promote the 
administration of justice, access to justice and general improvement of the law.  

The Law Council advises governments, courts and federal agencies on ways in which the 
law and the justice system can be improved for the benefit of the community. The Law 
Council also represents the Australian legal profession overseas, and maintains close 
relationships with legal professional bodies throughout the world. 

The Law Council was established in 1933, and represents 16 Australian State and 
Territory law societies and bar associations and the Large Law Firm Group, which are 
known collectively as the Council’s Constituent Bodies. The Law Council’s Constituent 
Bodies are: 

• Australian Capital Territory Bar Association 
• Australian Capital Territory Law Society 
• Bar Association of Queensland Inc 
• Law Institute of Victoria 
• Law Society of New South Wales 
• Law Society of South Australia 
• Law Society of Tasmania 
• Law Society Northern Territory 
• Law Society of Western Australia 
• New South Wales Bar Association 
• Northern Territory Bar Association 
• Queensland Law Society 
• South Australian Bar Association 
• Tasmanian Independent Bar 
• The Large Law Firm Group (LLFG) 
• The Victorian Bar Inc 
• Western Australian Bar Association  

 
Through this representation, the Law Council effectively acts on behalf of approximately 
60,000 lawyers across Australia. 
 
The Law Council is governed by a board of 17 Directors – one from each of the 
Constituent Bodies and six elected Executives. The Directors meet quarterly to set 
objectives, policy and priorities for the Law Council. Between the meetings of Directors, 
policies and governance responsibility for the Law Council is exercised by the elected 
Executive, led by the President who serves a 12 month term. The Council’s six Executive 
are nominated and elected by the board of Directors. Members of the 2013 Executive are: 

• Mr Joe Catanzariti, President 
• Mr Michael Colbran QC, President-Elect 
• Mr Duncan McConnel, Treasurer 
• Ms Fiona McLeod SC, Executive Member 
• Mr Justin Dowd, Executive Member 
• Ms Leanne Topfer, Executive Member 

The Secretariat serves the Law Council nationally and is based in Canberra.  
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