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AMENDMENTS TO THE NATIVE TITLE AMENDMENT BILL 1997 [No. 2]

Qutline

L These amendments make further changes to the pr0vision§ of the I~{ ative Title
Amendment Bill 1997 [WNo. 2]. Some of these amendfnems were mcludf:d in the )
Government amendments moved in the Senate in April 1998 but were either not made
by the Senate or there was some doubt about their status after Senate consxdcrzlttlo‘n.
However, the majority of amendments refjmc amendments moved by other (iaamet:s in
the Senate in April 1958. The small remainder are new Government amendmenis.

Financial Impact Statement

2. The Commonwealth has to meet its own liabilities under the Naﬁ}"e Title Act
1993 (NTA) and the Bill. Further the Commonwealth has offereq to ass:sf the St'fmzs
and Territories in meeting their costs arising from pfe-1994 acts, intermediate peric
acts and some future acts, It is the Government's view that th-e co['xﬁrmatton
provisions reflect the common law (and therefore 'would not give rise to _
compeasation); howeaver, section 23J provides a right of compensation for any

extinguishment caused by the confirmation provisions.

3. The Bill ensures that just terms compensation is paid for any acquisition of
property.

wl

AMENDMENTS TO NATIVE TITLE AMENDMENT BILL 1997 [NO. 2]

Racial Discrimination Act
Government amendment (H1) - Schedule 1 s item 3, page 5 (lines 4 and 3)

This amendment replaces section 7 of the NTA. The purpase of this amendment is to
clarify any confission about the interaction of the NTA and the Raeial Discrimination
Act {975 (the RDA). The amendment is intended to replicate in legislation the High
Court’s comments in Western Australia v The Commomvealtl (1995) 183 CLR 373
about the interaction of the NTA and the RDA

New subsection 7(1) provides that the NTA. is to be read and construed subject to the
provisions of the RDA. Subsection 7(2) explains exhaustively what subsection (1)
means. These subsections are ogether intended to do no more than reflect the
position under subsection 7(1) of the current NTA, namely, that nothing in the NTA is
intended to affect the operation of the RDA. Like its predecessor, new secticn 7 is not
intended to aullify the specific rules prescribed by the NTA in relation to acts affecting
native title (see Western Australia v The Conmmomvealti at 434), That is, the RDA
cannot interfere with the validity of an act affecting natjve title, whether it is a past act, -
intermediate period act or future act, that is valid under the NTA.

le Western dustralia v The Commomveatth the High Court explained the relationship
between the NTA and the RDA thus:

"The relationship of the Native Title dcr with the Racial Discrimination Act
has two aspects: first, the Naive Title Act validates or permits the validation of
past acts that were not of full force and effect because of the operation of the
Racial Discrimination Aet: second the Mative Title Act affords protection to
the holders of native title who heretofore have been protected by (and who may
continue to be protected under) the Racial Discrimination A, the regime
established by the Narive Title Act being more specific and more complex than
the regime established by the Racial Discrimination Act,

The Racial Discrimination Act. the only relevant law of the Commonwealth
prior to the commencement of the operation of the Native Title Act, did not
alter the common law relating to native title, Section 10 of the Racia/
Diserimination 4ct added statutory protection to the common law rights of the
holders of native title-so that the holders of native title were able to enjoy their
-title equally. with the enjoyment-of other title by the holders thereof Thus the
Racial Discrimination dct protects native title holders against discriminatory
extinction or impairment of native title. The Native Title Act, on the other
hard, protects native title holders against any extinction or impairment of
native title subject to the specific aad detajled exceptions which that Act
prescribes or permits.” [at 462 to 463]

The reference by the High Court to a possibility that native title holders may continme
to be protected by the RDA is explained by footnote 329 which refers to subparagraph
233(1){c)(ii) of the NTA and Part 6 of the High Court’s judgment. Part 6 of the



judgment discusses the operation of subsection 7(1) of the current NTA; the High
Court states at 433:

“Section 7(1) at least ensures that the Native Title Act is not construed as
impliedly repealing any of the provisions of the Racial Discrimination Acl.
The latter Act continues to operate on sibjects outside the Native Title Actin
precisely the same way as it operated before the Narive Title Act came into
operation.” {emphasis added)

The continuing operation of the RDA ta which their Honours were referring is what is
being addressed in new subsection 7(2). Subsection 7(2} makes it clear that the. RDA
will only operate cn subjects outside the NTA and only be relevant in construing
ambiguous termss in the NTA.

This means that the RDA will continue to operate in relation to the performance of
fisnctions and the exercise of pawers conferred by or authorised under the NTA. This
does not prevent the performance of functions or the exercise of powers, but may
affect fiow those functions are performed and how those powers are exercised. For
example, in exercising his or her discretionary powers under the Act to employ staff
and engage consultants, the Registrar must not act in a way that discriminates on the
basis of race and contravenes the RDA.

But in exercising a Ministerial discretion the Commonwealth Minister can make a°
decision which the Act allows, even though this decision may affect native title rights,
may affect them diffesently to the way it affects other rights, or even if it only affects
native title rights. Where the Act allows such decisions, the RDA cannot have the
effect of limiting those powers, or rendering such decisions invalid,

Further, future acts are not authorised by the NTA itself. The NTA imposes
conditions on the daing of future acts, that if complied with, will be valid. However,
the acts themselves are otherwise authorised (for example, by a State land management
or mining faw). Accordingly, paragraph 7(2)(z) does not mean that the RDA nutfifies
acts that comply with the NTA, and which the NTA says are valid. Again, if the. NTA.
states that an act can be done, or enables such an act, then even though this may affect
native title rights differently lo the way it affects other rights, or even if it only affects
native title rights, the RDA cannot restrict or invalidate such acts.

The provisien also means that if construing an ambiguous term in the NTA ina way
that is consistent with the RDA would remove the ambiguity, then it should be so
construed. To this extent, the RDA will assist in construing the NTA and determining
its operation.

The purpose of new subsection 7(3) is to‘ensure that subsection 7(1) and 7(2) do not
in any way affect the validation of past acts or tntermediate period acts in 2ccordance
with the NTA. Like its predecessor (subsection 7(2) of the current Act), this provision
is otiose and inserted out of an abundance of caution {Western Australia v The
Commomrealth at 484).

Confirmation
Government amendment (H2) - Schedule 1, item 9, page 14 (lines 23 to 28)

This afnendmem will exclude certain kinds of acts from the definition of ‘previous
exclusive possession act’ contained in section 23B in the Bill, Previous exclusive
possession acts are or may be confirmed to extinguish native title.

Acts benefiting indigenous peoples

Acts that consist of the grant or vesting of anything by, or pursuant to, legislation that
provi.des for such grants or the vesting of such things only z0, in or for the benefit of
Aboriginal peoples or Torres Strait Islanders are already excluded from the definition
oflprevious exclusive possession act (subsection 23B(9) in the Bill). This exclusion
will remain (see new paragraph 23B(9)(a)).

:l'he a'mendment to proposed section 23B will also exclude from the definition of
previous exclusive possession act':

« the grant or vesting of anything expressly for the benefit of, or to or in a person to
hold on trust expressly for the benefit of, Aboriginal peoples or Torres Strait
Islanders {new paragraph (9)(b)); and

* the grant or vesting of any thing over particular land or waters, if at the time a thing

covered by paragraph (9)(a) or (9)(b) is in effect in refation to the fand or waters
(new paragraph {8)(c)).

The amendment recognises that not all grants to indigenous communities are made
unc-ler specific land rights type legislation, and ensures that grants made under general
legislation, where the purpose of the grant is to benefit indigenaus communi(ie:. are
rot included in the definition of ‘previous exclusive possession act’. This will mean
that these acts are not covered by the confirmation of extinguishment provisions and
the effects of such acts on native title are left to determination by the common law.
Grants which are not expressly for the benefit of Aboriginal peoples, but are made in
the normal way to a specific person, who happens to be an Aboriginal person, are ror
caught by this exclusion. Such grants are able to be *previous exclusive possession
acts’ and may be subject to the confirmation of extinguishment regime.

A note has been included under subsection 26B(9) to draw attention to the fact that
the term *Aboriginal peoples’ is defined in section 253.

National parks ane the like

The amendment will also exclude from the definition of ‘previous exclusive possession .
act’, and thereby the confirmation provisionsacts that involve the establishment of an
area for the purpose of preserving its natural environment (new subsection 23B(9A)).
The purpese of this provision is to put it beyond all doubt that the confirmation
provisions are not intended to apply to the creation of national parks and the like.

Grants where legislation expressly provides no extinguishment

The amendment also excludes from the definition of ‘previcus exclusive possession
act’ an act that is done by or under legislation that states that such acts do not
extinguish native title (new subsection 23B{$B)). The exclusion of such acts from the
definition of *previous exclusive possession act’ removes them from the operation of



the confirmation of extinguishment provisions; it is left to the common law to
determine to what extent native title is affected by such acts.

Crovwen to Crown granis

The amendment also excludes from the definition of *previous exclusive possession
act’ an act that is the grant or vesting of an interest to or in the Crown or a statutory
unless:

* al common faw the grans or vesting extinguishes native title; or

+ ifat common law the grans or vesting did nor extinguish native title, the land oc
waters are used in a way that, at common law, extinguishes native title,

In relation to the latter, the act only becomes a *previous exclusive possession act’
when the land or waters are used in 2 way that at common law extinguishes native title.
The use may take place before or after the date of the Wik decision, or before or after
the provision commences operation.

The Government believes that the grant of a frechold or exclusive possession leasehold
to another body politic or to a statutory authority does extinguish native title. Such
grants should be treated in the same way as grants to a private person, They are more
than the reservation of land for a future public purpose. However, this amendment:
leaves this issue to be finally determined by the common law. [f at common law a°
Crown to Crown grant extinguished native title, the Bill confirms the extinguishment.
Ifat common law, it is the use of the land granted or vested, and not the grant or
vesting itself, that extinguishes native title, the Bill confirms that the native title is
extinguished when the land is used.

Paragraph 23B(5C)(b) ondy deals with uses that result in the extingnishment of native
title, Uses that are consistent with the continued existence of native title are not
covered by the confirmation of extinguishment provisions but may be valid undes
Subdivision J (which deals with acts done pursuant ta certain reservations and leases).

Goverrunent amendment (H3) - Schedule 1, item 9, page 14 (after line 31), at the.
end of section 238

The insertion of new subsection 23B(11) puts it beyond doubt that subsections 23B(9),
{9A), (9B), (9C) or a regulation made pursuant to subsaction 23B(10) in no way
affects the validity of acts to which those subsections or a regulation under subsection
23B(10) apply. “Valid’ is defined in section 253 to include ‘having full ferce and
effect’.

Government amendment (H4) and (H3) - Schedule 1, itzm 9, page 16 (after line 4}
and (line 8)

These amendments flow from the insertion of new subsection 23B8($C) by Government
amendment (H2). As a result of that amendment, 2 grant or vesting of land to or in the
Crown or a statutary authority will only be a previous exclusive possession act if at
common law the grant or vesting extinguished native title o, if at common law the
grant or vesting did not extinguish native title, the land is used in a way that at
comimon law extinguishes native title.

Government amendment (H4) will prevent any argument being made, should it be the
case that at common law a grant of an interest in land to the Crown did not extinguish
native title but the subsequent use of that land by the Crown did, that the subsequent

use of the land is invaiid. Rather, the grant, the right to use the land and the acfnal use
of the land will be valid if at common law they extinguish native title.

Nei_thcr section 23DA nor paragraph 23B(9C)(b) deal with uses that do not extinguish
native title. Uses that are consistent with the continued existence of native title are not
covered by the confirmation of extinguishment provisions but may be valid under
Subdivision J {which deals with acts daone pursuant to certain reservations and leases).

Government amendment (H3) will require a State or Territory law that provides for
the confirmation of extinguishment by previous exclusive possession acts attributable
to the State or Territory to contain a provision to the same effect as new section
23DA. The purpese of this amendment is to ensure that there is no doubt whatsoever
abeut the validity of acts done in the use of land granted to or vested in the Crown or a
statutary authority if at common law the use extinguishes native title.

Government amendment {H6) - Schedule 1, itemn 9, page 17 (lines 15 to 34)

This amendment s to section 23G in the Bill which confirms the partial extinguishment
of native title by a previous non-exclusive possession act attributable to the
Commenweaith, in particular the grant of a non-exclusive pastoral lease. The
amendment replaces subsection 23G(1) with a new provision. New paragraphs
25G(1)(a) and {c) are in substance the same as paragraphs 23G(1)(d) and (c) in the Bill
Fespective!y. However, new paragraph 23G( 13)(b} is slightly different to its equivalent
in the Bill, namely paragraph 23G(1)a).

Paragraph 23G{1)(a) in the Bill provides that native title is partially extinguished by a
Previous non-exclusive possession act attributable to the Commonweaith. This reflects
the Government's view that at common law the grant of an interest by the Crown
extinguishes any native title the continuance of which is inconsistent with the grant; see
Wik Pegples v Queenstand (1996) 187 CLR | at 243. That is, native title is
extinguished to the extent of any incansistency with the Crown grant. Of course, it is

for a court to determine to what extent native title rights and interests are inconsistent
with the grant.

This i§ still the Government's understanding of the conimon law. There is however an
Opposing view of the common law. That view is that the grant of a non-exclusive
possession title, such as a non-exclusive pastoral lease of the kind involved in /#ik,
daes not extinguish rative title rights and interest that are inconsistent with the grant;
rather, the inconsistent native title rights are merely sitsperded while the non-exclusive

possession title is in force. This is not the Government’s understanding of the common
law,

However, the Government-hasiagreed to [eave this issue to be finally determined by the
common {aw,

Paragraph 23G(1){b) confirms that the grant of a non-exclusive possession agricuitural
or non-exclusive possession pastoral lease will extinguish any native title rights and
interests that are inconsistent with the grant if that is the position at common lae. 1£
however the position at conmon law is that a nen-exclusive possession agricultural
iea§c or non-exclusive possession pastoral lease does not extinguish any inconsistent
native title rights and interests, but merely suspends them while the lease is in
existence, then subparagraph 23G(1)(b)(ii) ensures that the inconsistent native rights
and interests are suspericfed for the duration of the lease (including as renewed etc),



Whether inconsistent native title is extinguished or suspended will have no effect
during the period of the lease, and any renewal. This provision will still provide
certainty for lessees because, at the very least, native title rights and interests are
suspended to the extent that they are inconsistent with a non-exclusive pessession
agricultural or non-exclusive possession pastoral lease. This will enable lessees to
carry o activities pursuant to their lease without impediment from native title. The
future act ragime in the NTA will apply. which will ensure that primary production
activities can be carried on, and new rights granted, even if native title rights have only
been suspended (see sections 24GA, 24GB and 24GC). 1fa court decides that the
inconsistent native title rights and interests are extinguished by a previous non-
exclusive possession act, this will be the law and subparagraph 23G(1)}{b){ii) will have
no operation.

Govermmnent anenduent (H7) - Schedude 1, item 9, page 140 (line 24)

This amendment is to section 249C in the Bill which defines the term *Scheduled
interest’ which is used primarily in the validation and confirmation of extinguishment
provisions, and also in the definition of exclusive agricultural and exclusive pastoral
lease.

Section 249C defines the term Scheduled interest to include, among other things,
anything set out in Schedule 1 to the NTA other than a mining lease (paragraph
249C(1)(a)). Schedule 1 lists those tenures which the Government considers confer a
right of exclusive pessession upon the grantee and are wholly inconsistent with the
continued existence and enjoyment of native title. The amendment adds further
exceptions to paragraph (1)(a) of the definition of *Scheduled interest’.

The amendment will exclude the following acts from the definition of *Scheduled
interest’;

« grants under ‘indigenous land rights’ type legislation, interests created expressly for
the benefit of Aboriginal peoples or Torres Strait Istanders, interests held on trust

expressly for the benefit of Aboriginal peoples and Torres Strait 1slanders, or grants:

over such land;
« the creation of national parks and the like;

« acts done by or under legislation that expressly provides that such acts do nat
extinguish native title;

« aCrown to Crown grant or vesting that has not extinguished native title at common
law; and

« anything the grant of which has been excluded by regulation under subsection
23B(10) from the definition of ‘previous exclusive possession act’.

The amendment will put it beyend doubt that grants of this kind were not intended to
be contained in the Schedule. If such things are found to be in the Schedule, the
amendment ensures that they will nonetheless nof be ‘Scheduled interests’ for the
purposes of the Act. Their exclusion from: the definition of “Scheduled interest” will
make it clear that such grants are excluded from the confirmation provisions (which
they already are since the amendment picks up the exclusions to the definition of
‘previous exclusive possession act’ contained in section 238) and the definition of
‘category A intermediate period act’. The exclusion of such grants from the definition

of *Scheduled interests’ also means that they will not be exclusive agricultural or

exclusive pastorai ieases. This will leave it to the common law to determine the effect
of such grants on native title, '

The excl1r1§ions do not however apply to interests that fall within paragraph (1){b) of
_thf: clief':nmon of *Scheduled interest’, ‘That Is, an interast will be a *Scheduled jnterest’
!flt is of a type pr.es_cribed by a regulation made under paragraph 249C(1)(b) even ifit
is one that falls within an exception referred to in paragraph 249C(1)(a).

Indigenous land use agreements

Gevernment amendment (H8) and (H13} - Schedule 1, item 9, page 7 (line 13) and

" page d3 (after line 3), after section 24ER

Government amendment {H15) inserts new section 24EBA which will provide for;

* paties (0 an ILU.A to reach agreement about the va/icdarion of a future act (other
than an intermediate period act) that has already been done invalidly; and

* parties to an ILQA to reach agreement about changing the ¢ffect of a validated
intermediate period act on native tiile. '

Validation of invalid future acts fother than intermediare period acis) by agrevment

Sec.:ion 24EBA sets cut, among other things, the effect of entering on the Register of
fndigenous Land Use Agreements the details of an agreement under which th; parties
have agreed to validate an invalid future act {other than an intermediate period act)
that has already been done. (The act could have been dane before the amendments
commence, or be done at any time in the future.) An ILUA may deal with a matter of
this kind (paragraphs 24BB(aa), 24CB(aa) and 24DB(aa) inserted by Government
amendments (H9), (H12) and H14)

There are three conditions that must be satisfied in order for the consequences set out

in s_ection 24EBA to apply to such acts, that is in order for those invalid acts ta be
validated by agreement.

The F:-rst condition is that the Register of Indigenous Land Use Agreements must
contain the details of a body corporate agreement, an area agresment or an alternative

procedure agreement that includes a statement to the effect that the parties to that
agreement agree to:

» the validating of a future act (cther than an intermediate period act) or class of such
acts that have already been done invalidly; or

. the_validating. subject to conditions, of a future act (other than an intermediate
period act) or class of such acts that have already been done invalidly.

There need not have been a judicial determination that a future act or class of future
acts was invalid before parties make an agreement to which sestion 24EBA applies
Indeed, the parties need not agree that native title exists, that the zct could have 7
affected native title or that the act is possibly invalid, but may wish to enter into such
an agreement to provide certainty
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Although ‘intermediate period acts' are a type of *future act’, an [LUA may not
provide for the vafication of an intermediate period act, as these are or can only be
validated under Division 2A of Part 2 of the NTA.

The second condition is that the Government to which the invalid future act was
attributable is a party to the ILUA. -

The third condition is that if a persan other than the Government party is of may
bacome liable, whether under the ILUA or otherwise, to pay compensation in relation
to the future act, that person must also be a party to the ILUA.

If the invalid act or class of invalid acts is attributable to the Commonwealth,
subsection 24EBA(2) validates them.

. If the invalid act or class of invalid acts is attributable to a State or Territory, they will
be valid if either:

o the State or Territory has passed legislation to validate that particular act or class of
acts; or ’

« the State or Territory has legislated in general terms to validate acts or classes of
acts which satisfy the conditions set out in section 24EBA.

If an invalid future act is validated, the non-extinguishment principle applies unless the
act is the surrender of native title and the agreement includes a statement to the effect
that the surrender is intended to extinguish native title {subsection 24EBA{4)). Only
body corporate agreements and area agreements may provide for the surrender of
native title.

If an invalid future act is validated, the consequences set out in subsections 24EB(4),
(5) or (6) apply depending upon whether the [LUA is a body corporate agreement, an
area agreement, or an alternate procedure agreement. The consequences set out in
subsection 24EB(7) apply regardless of the kind of ILUA involved. These
consequences deal with who is entitled to receive compensation for the effect of the
act on native title.

The difference between the acts which are subject to section 24EBA, and other acts
which may be covered by a general ILUA, is that at the time the act is done, itis
invalid because of native title. The agreement is made only after that time. OF course it
is preferable that agreements about future acts be made before the act is done, since

then the act is always valid.

The purpose of this amendment is to encourage parties to use ILUAs to resolve
disputes about the validity of future acts'that have already taken place. [t is hoped that
this provision will obviate the need for any further validation regirzes, such as those in
Division 2 in the Act and Division 2A in the Bill.

Changing the affect on native title of a validated intermediate perivd act by
agreenwent

Section 24EBA sets out, among other things, the effect of entering on the Register of
Indigenous Land Use Agreements the details of an agresment under which the parties
have agreed to change the effect of a validated intermediate period act on native title
from that which applies to the act under section 22B in the Bill or the equivalent State
or Territory provision. An ILUA (body corporate agreement) or an [ILUA (area
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agreement) may deal with a matter of this kind (
: paragraphs 24BB(ab) and 24CB(ab
inserted by Government amendments (H9) and (H12)). e e

Sec‘t[on 228 ii‘.l the Bill sets out how native title is affected by a validated intermediate
perllod act attributable to the Commonwealth, Depending on the nature of the act, 2
vah_date‘d intermediate period act may completely extinguish native title partially ‘
exl'mguls.h native or merely suppress native title. A State or Territory n"lay similarl
legistate in respect of intermediate period acts attributable to that State or Territor;(
T.he Government recognises however that if parties are agreezble to providing for a
dlffe_re_nt outcome to that stipufated in section 22B, or the relevaat State or T::rrito
provision, they should be able to do sa. K

Ifthf: parties are so agreeable, the effect of section 22B, or the relevant State or
Territory provision, will be changed if:

« the parties enter _into an [LUA (body corporate agreement) or an [ILUA (area
agreesment) to this effect:

« the ‘Governn.tent party to which the validated intermediate period act was
attributable is a party to the agreement:

. ;fa ?Lerson other thap the Government party is or may become liable, whether under
le U_A or otherwise, to pay compensaticn in relation to the future act, that
person Is a party to the I[LUA: and .

« the details of the agreement i
L1 are entered on the Register of Indigenou
Agreements. l senas Land Use

The requirement that there be a registered body corporate or area agreement ensures

to the greatest possible, that the ag i i
he g X reement 15 made with the author
native title holders. i ety ofal refevant

If these conditions are satisfied, the effect on native title provided for in the agreement
and not the consequences set out in section 22B or the reievant State or terri:}ry
proviston, will apply to the validated intermediate period act (subsection 24EBA(6))
Govern_ment amendment (H3) qualifies section 228 so that the effects on native titlc.
set out in that section do not apply if subsection 24EBA(8) applies.

T:rx.s fibes not mean that parties can agree to change whether or not an intermediate
p lod act is v.aI:da.tefi. Intermediate period acts are or can be validated only in
accordance with Division 2A in the Bill. This amendment will merely enable parties to

aglr%e fxbdout the effect on native title of an intermediate period act that has been
validated, :

(;(7I!grﬂﬂi€”l amendment {Hg) - S‘Chﬂf["!e I " § i -.: r
» »
]! ( ) itemn 9 ¥ ge 2 (ﬂ'ﬁﬁ'? l’”le 2]), ﬂ'ﬁﬁ'

This amendment adds to the rang i i
e of matters with which a
agtecmont) may den] Bt n [LUA (body corporate

Ehe anllendment allows for body corporate agreements to deal with future acts that
avea Fea_dy been done other than intermediate period acts (new paragraph 24BB(aa))
Mest significantly, an act that was done invalidly because of the prov?sions i-n the .
NTA can ‘bej' v.a]idated under section 24EBA (see amendment (H15) below). For
exarqp[e, ifitis discovered that the grant of a mining lease should have beer-l subject to
the right to negotiate process, but was not, then this may be remedied by an indi{genous
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land use agreement that meets the conditions set out in s.ectic?n 24EBA. A bo;itye i
corporate agreement between the relevant reg1sterfad native title bedy corpor 2

the State government which deals with compensation, access and‘other 1551:;35 o .ythese
meet these conditions. Sucl agreements cannot vglldate mta?rme-dlatfe perio ! .acts,

acts are or can only be validated in accordance with the regime in Division 2A.

The amendment also allows for body corporate agr-eements to Provide for chabrigmg the
effect on native title of a validated intermediate period act. This does H;:({Jf enzrx Oerate
parties to validate intermediate period acts by ag.reemen.t. Rather, a bo ydf:; pén[
agreement may provide for a validated intermediate periad act to ha;.fe 2 :h erB_l] it
effect on native title to that which applies to the act undervsectlon 22B in the ol t{o
equivalent State or Territory provision. The agreement will no't _actually chz:jn_,e.l 1ef
effect of section 22B, or the equivalent State or "I'E:rntory provision, unless detai 5:1) .
the agreement are entered on the Register of Indigenous Land Use -Ag_l.'eements ?nf ‘
conditions set out in section 24EBA in relation to agreements of this kind are satisfie
(see Government amendment (H15)).

Govermment amenduent (H10) - Scheduie 1, item 9, page 23 (after line 30}, at the
end of section 248D .

This amendment is to secticn 24BD which sets out who may be a party to an
indigenous land use agreement (body corporate agreement}. Body corporzt:;d
agreements may be made in relation to areas where‘ there has_ been an appr
determination of native title. The amendment requires that, if there are any e
representalive bodies for the area concerned and none of them is to be a ?arty;?le;st
agreement, the registered native title body corporate For'the area must in (:lrm

one of the representative bodies for the area of its intention to enter mto; 'T .
agreement. Notice must be given before the agreement 1s entereq mto.d Tl 'I..H'z ©
comply with this notice requirement may be grounds Epr the Registrar dec |nn:=,
register the agreement (see replacement section 24B1 inserted by Governmen
amendment (H11)).

The registered native title body corporate may also consult with any of the
representative bodies about the agreement.

This amendment does not mean that the representative body must agree to the ILUA
or even be consulted.

Government amendient (H11) - Schedule I, item 9, page 25 (lines 19 to 24)

This amendment replaces section 24B[ in the B'Ell which requires thfe Reg;_tslt]rar to
register body corporate agreements unless within one menth of notice.o ht eureemem
agresment being given by the Registrar under section 24BH, 2 party to the ag
advises the Registrar that they do not want the agreement registered.

Replacement section 24BI contains a further ground for not registering a body

) ] . -
corporate agreement. The Registrar must not register the agreement if a representative

body for any of the area covered by the agreement ad\fises the Regis?trar w1tl;m one
month of notice being given under section 24BH that it was not no_tiﬁed.oftdleh "
agreement as required by paragraph 24BD(4?(a) and the Registrar is satisfied that the
notification requirement was not complied with.

Government amendiment (H12} - Schedule L item 9, page 26 (after line 6), after
paragrapl (a)

This amendment adds to the range of matters with which an ILUA (area agreement)
may deal. The amendment allows for area agreements to deal with future acts that
have already been done other than intermediate period acts (new paragraph 24CRB{aa})
and to provide for changing the effect on native title of a validated intermediate pericd
act (new paragraph 24CB{ab)). This amendment is identical 10 Government
amendment (H9) which is discussed in datail above.

Government amendurent (H13) - Schedule 1, item 9, page 28 (after line 11, at the
end of section 24CD

This amendment is to section 24CD which sats out who may be a party to an
indigenous tand use agreement (area agreement). Area agreements may cover land or
waters where native title has not yet been determined. The amendment requires that, if
there are any representative bodies for the area covered by the agreement and none of
those bodies is to be a party to the agreement, a person in the ‘native title group’ must
inform at least one of those bodies of its intention to enter into the agreement. Notice
must be given before the agreement is entered iato. A person in the native title group
may also consult any of the representative bodies about the agreement. The

amendment does not mean that the representative body must agree to the [ILUA or
even be consulted.

Govermment amemdinent (H14) - Schedule 1, item 9, page 33 (after line 14}, after
paragraph {a)

This amendment adds to the range of matters with which an ILUA (alternalive
procedure agreement) may deal.

The amendment allows for alternative procedure agreements to deal with future acts
that have already beer: done ather than intermediate period acts (new paragraph.
24DB(aa)). Most significantly, an act that was done invalidly because of the
provistons in the NTA can be validated under section 24EBA (see amendment (H15Y
below). For example, if it is discovered that the grant of a mining lease should have
been subject to the right to negotiate process, but was net, then this may be remedied
by an alternative procedure agreement that meets the conditions sel out in section
24EBA. Anr alternative procedure agraement may deal with compensation, access and
any other issue relating to the act that is to be validated but cannot provide for the
extinguishment of native title. Alternative procedure agreements cannot validate

intermediate period acts; these acts are or can only be validated in accordance with the
regime in Division 24 . . .

This amendment does not provide for alternative procedure agreements to deal with
changing the effect of a validated intermediate period act on native title (cf,
Government amendments (HS) and (H12) to sections 24BB and 24CB respectively),

This is because alternative procedure agreements cannot provide for the
extinguishment of native title (section 24DC).

Government amendment (H16} - Schedule 1, item 30, page 131 (lines 7 to 10)

This amendment is to section 199C in the Bill which provides for the removal of details
of an ILUA from the Register of Indigenous Land Use Agreements in certain
circumstances, One case in which the Registrar must remove the details of an ILUA



14

from the Register is where the Federal Court, on application by 2 party to the [ILUA or
the relevant representative body, orders their removal on a ground set out in
subsection 199C{3}, namely, that a party was induced to enter into the agreement by
reason of fraud, undue influence or duress by another person.

The amendment replaces subsection 199C(3) so that the Federal Court can only order
the removal of the details of an ILUA on the ground of fraud, undue influence or
duress if it satisfied that the person seeking to have the details removed would not
have entered inio the ILUA bur for the fraud, undue influence or duress of another
person (whether that other person is a party to the agreement or nat).

The amendment also provides that if the Court makes an order to this effect, the Court
may aiso order the person who committed the fraud etc to compensate any party to the
ILUA who will suffer loss or damage as a result of the removal of the details from the

Register (subsecticn 199C(4)).

Primary production

Government amendment (H17) - Schedule 1, item 9, page 49 (after line 26), at the
e of subsection {I)

This amendment is to section Z4GB which provides that certain future acts permitting
primary production activities to take place on non-exclusive agricultural and non-
exciusive pastoral leases are valid. The amendment will impose a further requirement
to be satisfied in order for a fiture act to be valid under section 24G8. The additional
requirement is that the future act could have been validly done at any time before 31
March 1998 if native title had not existed. This does nor require that the fiture act
was #11 fact done before 31 March 1998: it is encugh if it conlef have been done.

Government amendment (H18) - Schedule 1, itemn 9, page 32 (after line 16), at the
end of subsection (1)

This amendment is to section 24GC in the Bill which deals with certain primary
production activities carried on while a non-exclusive agricultural or non-exclusive
pastorai lease is in force. The purpose of the amendment is to clarify that the range of
primary production activities to which section 24GC applies is those that could have
been done or authorised in refation to the land or waters concerned at any time before
31 March 1998 under legislation, the lease or other authority (new paragraph
24GC(1)d)). This does #o/ mean that the activity must inr fief have been carried on,
or enabled to have been carried on, before 31 March 1998; it is enough if the activity
conld have been, or could have been enabled to have been, done lawfully. For
example, an activity satisfies paragraph 24GC(1){(d) if the activity could have been
done at any time before 31 March 1998 by obtaining a permit - whether or not the
lessee did in fact have a permit at that time. The Governmen: understands that as at 31
March 1998 the legisiation applying in relation to pastoral lease land in the relevant
jurisdictions contained wide discretions as to what could be done on the land, even if
that discretion was seldom exercised.

Government amendment (H19) - Schedule 1, item 9, page 53 (after line 31} ar the
end of subsection (1) .

This fm}endment is to section 24GD in the Bill which provides that certain future zcts
permitting off-farm activities that are directly coanected to primary production
activities are valid. The purpose of the amendment is to exclude the application of
section 24GD to a future act that satisfies the following conditions: a

s the act.takgs place in relation to land or waters that are the subject of an approved
determination of native title:

« the deFermination of native title is that the native title holders enjoy & right of
exclusive possession ta the land or waters concerned: and

. t!ie doing gfthe off-farm activity is inconsistent with the exercise of the native title
rights and interests.

That is, if there has been an approved determination of native title that native title
hoIde.rs enjoy exclusive possession to an area of land or waters, a future act that
permits off-farm activities to take place on or in relation to that area will only be valid
urjder section 24GD if the doing of the off-farm activities would not be inconsistent
with the exercise of the native title rights and interests.

Government amendmenr (H20) - Schedule 1, puge 143 (after line 32), after itent 57

This amend‘ment inserts new item 57A in Schedule 1, which amends the definition of
th_e term ‘mine’ in section 253, The effect of the amendment is 1o make it clear that
mining does not include the extraction, obtaining or removal of sand. gravel, racks or
soil from the natural surface of land or from the bed beneath waters, p:;ovidéd this is
done for a purpose other than the removal of minerals or for mechanical processing
Therefor; the removal of surface gravel which is then sifted for road works or oth;
COl’IStI‘EthlOn burposes does not constitute mining, The purpose of the amendment is
to cla‘rr‘ry the operation of the provisions in the Act which relate to mining, such as
Sub‘dmsion P. 10 ensure these activities are not covered by those provisig;ls It also:
clarifies the operation of section 24GE. The amendment to the definition is .in the

same fqrm as Governmient amendment (26) that was moved by the Government in the
Senate in April.

Water erc.

Government amendments (H21) and {H22) - Schedule 1, item 9, page 56 (line 23)
and page 57 (line 9)

These; amendments clarify that the term ‘management or regulation’, in so far as that
term is used in the context of managing or regulating water, includes granting access
ta water or taking water (for example, by granting irrigation rights orapermit‘:}. This is
?F course not an exhaustive definition of the term ‘management or regulation’ where it
ts used in the context of water, } il



Renewals
Govermmment amendment (H224) - Schedile 1, iten 9, page 60 {line 17)

This ameadment to section 24IC in the Bill ensures that a future act which results in
the conversion of a term mining lease into a perpetual mining lease is not a
‘permissible lease etc. renewal’ under section 241C.

Govermment amendment (H23) - Schedule 1, itent 9, page 61 (line 18)

This amendment corrects z drafting error in subsection 241D(3). Subsection 241D(3)
imposes a notification requirement in relation te certain acts covered by Subdivision [
(which deals with pre-existing right-based acts and permissible lease etc renewals),
The Bill ncorrectly imposes the notification requirement on acts covered by paragraph
241B(b), namely, certain acts done in good faith pursuant to an offer, commitment,
arrangement or undertaking made in good faith on or before 23 December 1996. The
notification requirement should have been imposed on acts that are covered b_y '
paragraph 241D(1){b), namely, acts that are valid under section 241D and extinguish
native title. The amendment rectifies this situation.

Government amendment (H24) - Schedule I, item 9, page 61 (after line 28), at the
end of section 241D

This amendment is to section 241D which deals with, among other things, permissible.
lease renewals. The purpose of this amendment is to give native title holders certain
procedurai rights in relation to the renewal, re-grant, remaking, or extension of the
term of « non-exclusive agricultural lease or non-exclusive pastoral lease if the
renewed, re-granted, re-made or extended lease is for a longer term than the original
lease or the renewed, re-granted, re-made or extended lease is a perpetual lease (new
subsection 241D(4)).

The procedural rights that apply in relation to acts of this kind are those set out in
subsection 24MD(6B). That provision will appiy to an act caught by subsecticn
241D(4) as though the act were a compulsory acquisition of the kind mentioned in: .
subsection 24MD(6B). (The renewal of the pastoral lease etc does not of course
involve the compulsory acquisition of native title rights and interests - where they are
not inconsistent with the rights granted by the pastoral lease the native title rights and
interests can continue.)

Services to the public

Govermment amendment (H23) - Schedule 1, itemn 9, page 63 (after line 25), after
subsection (1}

This amendment is to section 24KA which provides that certain future acts that involve
the construction of, or permitting the construction of, a facility for providing a service
to the public are valid. The purpose of this amendment (adding a subsection
24KA(1A)) 1s to make it clear beyond doubt that section 24K A does #of apply to a
future act that consists of the compulsory acquisition of native title. A future act that
involves the compulsary acquisition of native title cannot be done under section 24KA;
it could only be done through an ILUA ar a non-discriminatory compulsery acquisition
under Subdivision M. Some such compulsory acquisitions will need to comply with
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subsection 24MD(6A) procedures, and some will need to comply with the right to
negotiate in Subdivision P.

Government qimendments (H26) and {H23) - Schiedule 1, item 9, page 67 {line 2)
and (after fine 27)

These amendments relate to subsections 24KA(7) and (8) which deal with procedural
rights for native title holders in refation to valid future acts that involve the provision
of facilities for services to the public.

In refation to such acts, Govermment amendment (H26) will ensure that regisiered
native title claimants (who may or may not hold native title but have passed the revised
registration test) have the same procedural rights as common law native title holders,
That is, native title holders and registered native title claimants will have the same
procedural rights as, if the act takes place on land that is the subject of 2 nan-exclusive
agricultural or non-exclusive pastoral lease, the hoider of a lease of that kind ar, if the
act takes place on any other kind of land, a freeholder.,

Where there has been no approved determination of native title it is difficult for
Governiment parties or third persens to comply with procedurai obligations that require
notification or other things to be done in relatian to native title holders because it is
often very difficult to identify with certainty all native title holders. Subsection
24KA(8) attempts to overcome this difficulty by saying that where because of
subsection 24K.A(7) or any other law, native title holders have a right to be notified of
an act and there has been no approved determination of native title, it will be sufficient
to discharge that obligation if notice of the act is given to all representative bodies and
all registered native title claimants for the area concerned,

Government amendment (H28) similarly provides in relation to any ofier procedural
right that requires something to be done in relation to native title holders, For
exampie, if because of subsection 24KA(7) a Government party is obliged to consult
native title holders before an act is done about any objections the native title holders
may have to the doing of the act, and there has been no approved determinatior of
native title, new subsection 24K A(9) will deem that obligation to be discharged if the
Governmen: party cansults aff registerad native title claimants before the act is done.
[Ethere are ro registered native title claimants in relation to the area, the obligation to
do something in relation to native title holders is deemed to be discharged if all
representative bodies for the area concerned are given an opporiurity to comment on
the act before it is done. Of course, ifthere is no native title in refation to the land or
waters, then such procedural rights do not have to be accorded,

Government amendment (H27) - Schedule 1, iten: 9, page 67 (after line 12), after
subsection (7}

This amendment is to section 24KA which provides that certain future acts that involve
ihe pravision of a service to the public are valid and, among other things, confers
procedural rights in relation to the act upon native title holders and registered native
title claimants (subsection 24KA(7) as amended by Gavernment amendment (H26))
The content of these procedural rizins will depend upen the kind of tenure in relation
to which the act takes place. The purpese of the amendment is to clarify that if the
procedural rights to which native 1::'e holders and registered native title claimants are
entitled under subsection 24KA{7) includes a right to have certain matters considered,
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those matters will include their native title rights and interests (new subsection
24KA(TA)). '

Freehold test and offshore

Government antendments (H29) and (H30) - Schedule 1, item 9, page 69 (after line
32), after paragraph (b), before the example and page 78 (after line 9), at the end
of subsection 24MB(2)

Government amendment (H29) is to subsection 24MB([) which contains the frechold
test. A non-legislative future act that salisfies the freehold test is valid and attracts the
consequences set out in section 24MD. As a result of the amendment, a future act will

_only pass the freehold test if there is legislation in place, whether Commonwealth,
State or Territory legislation, that provides For the preservation or protection of areas
or sites that may be in the area to which the future act relates and are of particular
significance to indigenous peaples in accordance with their traditions. The purpose of
this amendment is to ensure greater protection to the heritage of indigerous peoples.
Current legislation meets this requirement. '

Government amendment (FH30) makes an identical amendment to subsection 24MB(2).
Government amendment (H31) - Schedule 1, item 9, page 71 (line 4)

This amendment to proposed subsection 24MD(2) makes it clear that when native title
rights are subject to a non-discriminatory compulsory acquisition process, the nan-
native title rights in the area concerned, if any, must be acquired, but that this
acquisition can be through a compulsory acquisition or by surrender, cancellation,
resumpticn, or otherwise.

The purpose of the amendment is to ensure that the methods under which non-native
title rights are acquired are sufficiently broad to cover the whole range of
circumstances undar which State and Territories in fact acquire those rights. ([t would
of course be inappropriate to provide for the ‘cancellation’ or ‘resumption’ of native
title, since native title is not a title granted by the Crown,) The provision merely
reflects the fact that, for instance, where a State needs to acquire land on which there
is a pastoral lease and where native title exists, to allow the development of new
suburb-or-a road, it will have to acquire all the non-Crown interests.

The normal way in which the pastoralists’ fights would be acquired is through a
surrender of those rights by the pastoralist or their resumption by the Government, The
native tite rights in the land could be acquired through agreement (by 2n ILUA or an
agreement of the kind referred to in 24MD(2A)) or by compulsory acquisition. This
possibility is referred to in the note at the end of subsection 24MI(2). States may also
acquire a pastoralists’ rights (through surrender or resumption) in order to ‘confer’
those rights on Aboriginal people through creation of a living area or reserve, orin
order to settle & native title claim by providing native tite that is not simply a
‘co-existing’ right.

This amendment to section 24MD is in the same form as Government amendment (3 1}
that was moved by the Government in the Senate in April,
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Government amendments (H32), (H33) and (H34) - Schedule 1, item 9, page
73(lines 13 to 18) and (after line 18), after subsection (6) and (line 21)

The purpose of these amendments is to provide procedural rights to registered native
title claimants, native title bodies carporate and representative bodies in relation to
future acts that consist of any of the following:

* the compulsory acquisition of native title rights and interests for the purpose of
enabling a non-Government party to provide an infrastructure facility;

« the compulsory acquisition of native title rights and interests in land or waters
wholly within a town or city where the purpose of the acquisition is to confer rights
on a non-Government party; or

* the grant of a mining lease for the sole purpose of permitting the construction of an
infrastructure facility associated with mining.

Future acts of this kind are generally valid since they pass the freehold test, but are not
subject to the right to negotiate (see subparagraph 26(1)(c)(i) amended by Government
amendment (H46) and paragraph 26{1){c){iii)). The Government believes that it is not
appropriate to subject fisture acts of this kind to the right to negotiate. They include
the provision of infrastructure, such as roads, gas pipelines and the liks. Such
infrastructure is increasingly being provided by non-Government entities, especially in
remote and regional Australia. It is appropriate however that in relation to acts of this
kind, which may have the result of extinguishing native title altogether, native title
holders be given procedural rights essentially the same as others but which ensure that
the special nature of their rights can be taken into account,

Subsection 24MD(6) in the Bill currently provides that in relation to future acts that
pass the frechold test but are not subject to the right to negotiate, or are not acts to
which sections 26A, 26B or 26C apply (which already give native title holders special
procedural rights in relation to the acts to which those sections apply), native title
holders have the same procedural rights as a freeholder. New subsection 24MD(6A)
gives the procedural rights of a freeholder in relation to future acts of this kind to
native title holders and registered native title claimants for the area concerned.

In addition, new subsection 24MD{6B) provides that where a future act of this kind
consists of, among other things, the compulsory acquisition of native title for the
purpose of conferring rights or interests on a non-Government party (see paragraph
24MD(EB)(a)), the consequences set out in that subsection apply in addition to the
procedural consequences set out in subsection 24MD{6A). The only compulsory
acquisitions to which paragraph 24MD(6B)(a) applies are those for a third party that
involve the provision of an infrastructurs facility o that relate to land or waters wholly
within a town or city {all other non-Government compulsory acquisitions are subject to
the right to negotiate). A compuisory acquisition for the purpose of conferring rights
on a tocal government body would not be caught by the expression *persons other than
the Commonswealth, the State or the Territory'.

New subsection 24MD(6B) will also apply to the grant of 2 mining lease for the sole
purpose of the construction of an infrastructure facility associated with mining
(paragraph 24MD(6B)(b)). The grant of a mining lease of this kind is exempt from the
right to negotiate (see subparagraph 26(1)(c)(i} which is amended by Government
amendment (H46)) but the consequences set out in.new. subsection 24MD(EB) wilt
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apply to grants of this kind in addition to the procedural rights provided in subsection
26MID(6A). The sole purpose test applies to the grant of the right. The fact that an
infrastructure facility may, when constructed, aiso provids services to the local
comemunity or others, will not prevent the relevant grant being for the sole purpose of
constructing the infrastructure. However if'the grant allows both mining and
construction of infrastructure, it will not pass the scle purpose test.

The consequences set out in subsection 24MD(6B) are that:

* the Government party responsible for doing the compulsory acquisition or granting
the mining lease must notify a/f registered native title claimants, native title bodies
corporate and representative bodies for the area concerned that the act is to be
done;

« each registered native title claimant and native title body corporate may object to
the doing of the act, but enly in so far as the act affects their registered native title
rights and interests (ie those entered in the Register of Native Title Claims or the
Natianal Native Title Register), within 2 months of the notificaticn and have those
objections heard by an independent person or body if they so request;

= either the Government party (where the act is a compulsery acquisition) or
otherwise the person who requested the act be done (eg a mining company) must
consult each registered native title claimant and registered native title body
corporate that objected to the doing of the act about ways of minimising the impact
of the act on the registered native titie rights and interests and, if relevant, about
access (o the area concerned by either party to the consultations, and about the way
in which anything authorised by the act might be done;

+ ifan objection is pursued, the Commonwealth State or Territory must ensure that
the objection is heard by an independent person or body; and

+ ifthe independent person or body makes a determination, or recommendation (see
new subsection 24MD(6C)), that the objection be upheld or makes a determination,
or recommendation (see new subsection 24MD{6C)}, involving conditians relating
to native title rights and interests, the determination must be complied with unless
the Minister of the Commonwealth, the State or Territory responsible for
indigencus affairs is consulted, those consuitations are taken into account, and it is
in the interests of the Commonwealth, the State or Territory to do so. The concept
of interests of the Commonwealth, the State or Territory is defined to include the
social or economic benefit for the Commonwealth, the State or Territory (including
of Aboriginal peoples and Torres Strait Islanders) and of the interests of the
relevant region or locality (subsection'24MD{6C)). It wilt be for the relevant
decision maker to decide what is in the interests of the Commonwealth, the State or
Territory in a particutar case,

Government amendment (H34) makes a consequentiaf amendment to paragraph
24MD(7)(a) to reflect the new structure of subsections 24MD(6) and (6A).

Government amendment (H33) - Schedule 1, item 9, puge 73 (after line 26), at the
end of section 24MD

This amendment relates to subsection 24MD{6A) which is inserted by Government
amendment (H33) and confers the procedural rights of a freeholder on native title
holders and registered native title claimants in relation to future acts that pass the

freehold test but are not subject to the right to negotiate ar acts to which sections 26A,
26B or 26C apply.

Where there has been no approved determination of rative title it is difficult for
Government parties or third persons to comply with procedural obligations that require
notification or other things to be done in relation to native title holders because it is
often difficult to identify with certainty dli native title holdars. Subsection 24MD(7)
attempts to overcome this difficulty by saying that where because of subsection
24MD(64) or any other law, native title holders have a right to be notified of an act
and there has been no approved determination of native title, it will be sufficient to
discharge that obligation if natice of the act is given to all representative bodies and
registered native title claimants for the area concerned.

Government amendment (H35) similarly provides in relation to 2ny ot procedural
right that requires something to be done in relation to native title holders, For
example, if because of subsection 24MD(6A) a Government party is obliged to consult
native title holders before an act is done about any objections the native title holders
may have about the act and there [as been no approved determination of native title,
fnew subsection 24MD(8) will deem that obligation to be discharged if the Government
party consults all registered native title claimants before the act is done. [Fthere are no
registered native title claimants in relation to the area, the obligation to do something
in relation to native titie helders is deemed to be discharged if all representative bodies
for the area concerned are given an opportunity to comment on the act before it is
done.

Governuent amendment (H36) - Schedule 1, item 9, page 74 {ling 24)

' This amendment ta proposed subsection 24NA(3)(b) in the Bill makes the same

change as is made to subsection 24MD{(2) by amendment (H3 1) above. The
amendment is in the same forin as Governinent amendment (36) that was moved by the
Government in the Serate in April.

Government amendment (H37) - Sehieduie 1, item 9, page 76 (line 8)

This amendment is to subsection 24INA(8) which confefrs upon native titte holders, in
relation to future acts that take place offshore, the same procedural rights that the
holders of any corresponding offshore non-native title rights enjoy. This amendment
extends those procedural rights to registered native title claimants (who may or may
not be native title holders).

Government amendment (F38) - Scheduie 1, itew 9, page 76 (after line 26}, at the
end of section 24NA

This amendment relates to subsections 24NA(8) and (%) which deal with procedural
rights for native title holders in relation to valid fiture acts that take place offshore.

Where there has been no approved determination of native title it is difficult for
Government parties or third persons to comply with procsdural obligations that require
notification or other things to be done in relation to native title holders because it is
often difficult to identify with certainty all native title holders. Subsection 24NA(9)
will help overcome this difficulty by saying that where because of subsection 24NA(3)
or any other faw, native title holders have 2 right to be notified of an act and there has
been no approved determination of native title, it will be sufficient to discharge that
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obligation if notice of the act is given to all representative bodies and registered natwe
title ciaimants for the area concerned.

Government amendment (H38) similarly provides in relation to any osher procedural
right that requires something to be done in relation to native title holders. For
example, if because of the procedural rights conferred on other title halders, a
Government party is obliged to consult native title holders before an act is done about
any objections the native title holders may have about the act and thera has been no
approved determination of native title, new subsection 24NA(10) will deern that
obligation to be discharged if the Government party consults with a/f registered native
title claimants before the act is done, Ifthere are no registered native title claimants in
relation to the area, the obligation to do something in relation to native title holders is
deemed to be discharged if all representative bodies for the area concerned are given
an opportunity to comment on the act tefore it is done,

Right to negotiare

Government amendwents (H39), (H40), (H41), (HA42), (H43), (H44), (H43) and
(H32) - Schedule 1, item 9, page 21 (line 2), page 60 (line 33), page 60 (after line
33), page 77 (lines 3 to §), page 77 (before line 7), page 77 (before line 23), page 77
{line 26) and page 88 (after line 5)

The purpose of these amendments is to remove the renewal of mining leases from the
scope of the right to negotiate unless the renewed lease is for a longer term than the
-original lease or confers upon the grantee rights that were not conferred by the original
lease. Examples of mining lease renewals that would be subject to the right to
negotiate include renewals that increase the area that can be mined under the earlier
lease, and renewals that confer new rights to mine not included in the original lease.

As presently drafted, subsection 24ID(1) in the Bill in effect provides that renewals of

this kind are valid if they are a ‘permissible lease etc renewal’ under section 24IC.

Government amendment (H40) clarifies the operation of subsection 24[D(1) that
renewals of this kind will anly be valid if they comply with the right to negotiate if the

* right to negotiate otherwise applies. Government amendment (H41) inserts a note that

refers to the kinds of mining lease renewals to which the right to negotiate will apply as

explained above.

Government amendment (H44) is to section 26 which describes the acts to which the
right to negotiate will apply. New subsection 26{1A) will, subject to the exclusions
contained in subsection 26(2), apply the rloht to negotiate to perm1551b1e lease etc
renewals” under section 241IC that:

"« are done by the Commonwealth, a State or Territory; anef

* consist ofthe renewal, re-grant, re-making or extension of the term of a right to
mine,

However, an act of this kind will be then be excluede:f from the right to negotiate if it
falls within one of the exclusions contained in subsection 26(2). In particular, the act
will be excluded from the right to negotiate if it is a renewal to which subsection
26D(1) applies. Subsection 26D(1} is amended by Government amendment (H52).

"y
[F]

Subsection 26D(1) presently excludes the renewal, re-grant, re-making or extension of

the term of an earlier right to mine ift

+ the earlier right to mine was validly created on or before the date of the Wik
decision or complied with the right to negotiate; and

« the renewed etc right to mine does not cover a greater area than that covered by the
earlier right to mine.

The purpose of Government amendment (H52) is to impase further conditions to be
satisfied in order for the creation of a right to mine to be exempt from the right to
negotiate under subsection 26D(1). The additional conditions are that:

« the term of the renewed mining lease is not longer than the term of the earlier
mining lease; and

« the renewed mining lease does not confer rights that were not conferred by the
earlier mining lease.

This will ensure that subsection 26D(1) ont/y exempts from the right to negotiate those
renewals atc of mining leases that confer the same or lesser rights as the existing
mining lease.

Government amendments (H39}, (H42), (H43) and (H45) make minor consequential
amendments to sections 24AA, 24ID, 25 and 26.

Government amendntent (H46) and (H47)- Schedule 1, item 9, page 78 {line 3} and
(after line 3), at the end of subparagrapi (I}

Government amendment (H48) is to paragraph 26(1){c)(i) which, subject to the
exclusions contained in subsection 26(2), provides that the creation of 2 right to mine
is subject to the right to negetiate. The amendment removes the creation of a right ta
mine from the operation of that paragraph (and thereby from the right to negotiate) if it
is ane created for the sofe purpose of constructing an infrastructure facility (which is
defined in section 253) associated with mining. The words ‘sole purpose’ have been
used to make it clear that the creation of the right to mine with which the infrastructure
facility is associated is rrof removed from the right to negotiate by this amendment.

The fact that an infrastructure facility may, when constructed, also provide services to
the local community, will not prevent the relevant grant being for the sole purpose of
constructing the infrastructure.

This amendment will remove an anomaly in the Bill namely, that the grant of a mining
lease that permits the construction of an infrastructure facility associated with mining
must go through the right to negotiaté but a compulsory acquisition for the purpose of
constructing an infrastructure facility assoctated with mining need not. Grants of this
kind, like compulsory acquisitions that are for the purpase of enabling a non<"
Government party to construct an infrastructure facility, will be subject to the
additional procedural rights set out in subsection 24MD(6B) (see Government
amendment H33)}, This is made clear in the note inserted by Government amendment
{Ha7). ' :

Government amendment (H48) - Schedule 1, item 9, page 78 (lines 8 o 13)

This amendment replaces subparagraph 26(1)(c){iii} which currently subjects certain
compulsory acquisitions of native title to the right to negotiate f they satisfy certain
conditions. The replacement subparagraph 26{1)(c)(iit) will subject certain
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compuisory acquisitions of native title to the right to negotiate mifess they satisty
certain conditions. The conditions are that either:

* the purpose of the acquisition is to confer rights on a Government party anef the
Government party makes a written public statement to that effect befare the
acquisition takes place; or

» the purpose of the acquisition is to provide an infrastructure facility (whether or not
the facility is being provided by e Government or non-Goverament entity). |

The provision has been restructured 5o as to exclide acquisitions which confer rights
on Government parties (rather than inefude some acquisitions which confer rights on
persons other than the Government party); this structural change is simply to assist
understanding of the provision.

The requirement in subparagraph 26(13(c)(iii)(A) that thera be a statement in writing
has been added by this amendment so that any relevant native title holders will be
informed that a compulsory acquisition (other than one involving the provision of an
infrastructure facility) is to take place without going through the right to negotiate,
Government party includes local governments,

Government amendiment (H49) - Schedule 1, item 9, page 79 {lines I and 2)

This amendment is to subsection 26{2) which describes a range oF acts to which the
right te negotiate does nof apply. The amendment replaces paragraph 26(2)(f) which
exempts acts that relate soleiy to land or waters whally within a town or eity from the
right to negotiate, The purpose of this amendment is to reapply the right to negotiate
to the creation or variation of rights to mine in towns and cities but semove the right to
negotiate from compulsary acquisitions that take place in a tawn ar city. Where
mining takes place in a town or city the provisions under section 43A described below
will apply if the State or Territory has an alternative regime in place.

Government amendment (H30) - Schedule 1, item 9, page 79 (line 22)

This amendment is to subsection 26A{3) which sets out the second condition to be
satisfied in order for the Commonwealth Minister to make a determination that an act
or class of acts is an *approved exploration etc act’. The purpose of the amendment is
to require the Commanwealth Minister to be satisfied that the act or acts are unlikely
to have a significant impact on the land or waters concerned. Subsection 26A(3) as
presently drafted merely requires the Commonwealth to consicler that the act or acts
are unlikely to have a significant impact on the tand or waters concerned.

Governntent amendment (H31) - Schedule I, item 9, page 84 {line 9)

This amendment is to paragraph 26B(8)(a} and clarifies that the protection and
avoidance of sites of significance will be one of the matters in relation to which
consultation will be required under paragraph 26B(7)(c) if the Commonwealth
Minister makes a determination under section 268 ir relation to approved gold or tin
mining acts. This amendment wiil also ensure that the wording of paragraph 26B(3)(a)
is consistent with the wording of paragraph 26A(7)(a) which was amended by
Government amendment (39) made by the Senate in 1998,

Goverrunent amendment (H33) - Schedule 1, item 9, page 88 (lines 12 to 19)

This amendment is to subsection 26D{2) which exclirdes from the right to negotiate
certain acts (called ‘later acts’) that were contemplated and provided for in an
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agresment or determination that arose out of an earlier right to negotiate process about
a right to explore or prospect. The purpose of this amendment is to clarify the range
of later acts to which subsection 26D(2) applies.

The amendment replaces paragraph (b) of subsection 26D(2) with the effect that later
acts contemplated in determinations made 36A (ie via a ministerial intervention) or
declarations made under section 42 {ie via a ministerial override} are nor excluded from
the right to negotiate. This leaves subsecticn 26D(2) onfy applying to acts that were
contemplated by the parties in an earlier right to negotiate agreement or by the arbitral
body in a determination,

The amendment aiso replaces paragraph (¢) of subsection 26D{2) to add a new
requirement that the right to negotiate agreement or arbitral body determinaticn
referred to in paragraph 26D(2)(b) contains a statement to the effect that if the later
act were done, the right to negotiate would not apply to the later act. This will afford
greater protection to native title holders by ensuring that the right to negotiate will not
be removed from a later act unless the prior right to negotiate agreement or
determination expressly says so.

The requirement that any conditions contained in the prior right to negotiate agreement
or arbitral bedy determination have been complied with by the non-native title parties
remains (see new subparagraph 26D(2)(c)(ii) and paragraph 26D(Z2)(d)).

Government ammendment (H54) - Schedule 1, item 9, page 99 (after line 23), at the
end of section 35

This amendment to section 35 in the Bill makes it clear that negotiations for acts
cavered by the right to negotiate may continue even afer one of the parties has applied
to the arbitral body for a determination. The Fact that negotiations are continuing
should not delay the determination by the arbitral body. The parties are free to reach an
agreement until such time as a determination is made under section 364 or 38, If they
do reach agreement under paragraph 3 [{1}(b), the appiication for the determination is
taken to have been withdrawn since an arbitral body determination cannot be made.
where there is an agreement which completely satisfies paragraph 3 1(1)(b).

Matters which have been agreed belwesn the negotiating parties, but which do nat
completely satisfy paragraph 31(1)(b), can be disclosed to the arbitral body, which
must take them Into account under subsection 39(4) if the negotiating parties consent.
This is the same amendment as moved by the Government in the Senate in April 1993
except that it does not contain a cross-reference to section 34A, a section which will
now be removed from the Bill,

Government amendment-(H53) = Schedule 1+ iten: 9, page 99 (line 28) to page 100
fline 2)

Under subsection 3 1{1), all parties te the negotiation must negotiate in good faith.

This amendment replaces subsection 36(2) and provides that the arbitral bady may not

make 2 determination in relation to a future act where it is satisfied, as a result of

information provided by a party to the negotiation, that any party (other than a native

%E:le party) did not negotiate in good faith with the native title party in relation to the
ture act.

The affect of the amendment is that the arbitra body will only have to consider
whether it has jurisdiction to make a determination if one of the parties raises the issue
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of whether one of the other parties did not negotiate in good faith. The exclusion of
native title parties from this ensures that the arbitral body cannot be deprived of
jurisdiction to make a determination just because the native title party (or one of the
native title parties) failed to negotiate in good faith,

The note to the subsection indicates that it would be possible for a further application
ta be made under section 35 for a determination in relation to the particular fisture act.
This makes it clear that failure to negotiate in good faith will not mean that the whale
process must begin again, the process is merely delayed until ait parties have genuinely
negotiated.

Government amendments (H36), (H37} and (H38) - Schedule 1, itemn 9, page 100
(Tlines 5, 11 and 19)

These amendments to sectior 36 relate to the timing of arbitral determinations and
provide that the NNTT must make a determination in relation to a future act withip 6
months of receiving an application under section 35 and, ifit has not, it must provide
reasons to the Commonwealth Minister for not doing so.

When the doing of the future act has not been resoived (either by agreement or arpitral
body determination) after 4 months of the section 35 application, the relevant Minister
may give written notice to the body requesting a speedy resolution of the
determination. The notice may specify a period, but this must be longer than 4 months:
after receipt by the arbitral body of the application under section 35.

Government amendment (H39) - Schedule 1, item 9, page 101 (ufter line 2), after
subsection 364(1)

This amendment inserts subsection 36A(1A) which provides that, in the case where an
approved State/Territory native title regime is in place, a State/Territory Minister may
only make a determination under section 36A, where there has been a delay in the
making of a determination by the arbitral body about a future act after he or she has
consulted the Commonwealth Minister about the determination. The amendment can
help ensure that consistent national standards will be applied when future act
determinations under section 364, are made.

Government mnendments (H60) and (H61) - Schadule 1, item 9, page 101 (line 23)
and page 101 (line 26} to page 192 (line 6}

These amendments to section 36B have the effect of ensuring that all negotiation )
parties and the arbitral body must be notified by the relevant Minister before a section
36A determination is made. They are consequential on the omission of section 3dA.

The notice.to the arbitral body will require it-to-give the Minister and each negotiation
party a summary of material presented to the arbitral body in the course of its decision
making process by a specified day.

Government amendment (H62) - Schedule 1, item 9, page 103 (after line 12), at the
end of paragraph (6)(a)

This amendment inserts subparagraph 36B(6)(a)(iii) which provides that when making
a determination under section 36A a State or Territory Minister must take into account
any consultations with the Commonwealth Minister under subsection 36A(14) about
the making of the determination.
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Government amendment (H63) - Schedule 1, item 9, page 103 (after line 27), after
subsection (1)

This amendment adds two subsections to section 38, which outlines the kinds of
arbitral body determinations. Subsections 38(1A) and (1B) provide for a fourth kind
of arbitral body determination, camely one which provides, where the parties agree, for
particular matters to be the subject of fitrther negotiations or determined in a specified
manner. These must be matters which are not reasonably capable of being determined
at the time the determination is made and are not directly relevant to the doing of the
act. Ifthe matter is to be determined by arbitration otherwise than by the arbitral

body, the parties must agree to the manner of determination or, if they cannot agree,
the matter must be determined by the arbitral body.

The example in the note to subsection 38(14A) relates to the determination by an
arbitral body that a mining lease may be granted subject to site clearance procedures to
be determined by a third person. The example demonstrates that this provision will

permit other State and Territory approval processes to run in paralle! with native titie
approval processes.

These provisions will only apply where all the parties to the negotiation agree.
Governnrent amendment (H64) - Schedde 1, item 9, page 106 (lines 30 1o 33)

This amendment replaces paragraphs 39(1)(c) and (d) in the Bill with new paragraph
38( 1)) that requires that, in making a determination about whether or not a fisture act
is to proceed and on what conditions, the arbitral body must have regard to the
economic or other significance af the act to:

* Australia and the State/Territory:

* the regional area (there may be emplayment, local council or other regional issues
which are of relevanee); and

= local Aboriginal and Torres Strait [siander people (rot all of whom may be native
title holders).

The amendment ensures that the interests of others living, or with responsibilities, in
the area who may be impacted on by the act or haw it is done, can be taken into
account by the arbitral bedy.

Government mnendment (H63) and (H73) - Schedule 1, item 9, page 113 (line 16)
to page 116 (lineg 22) and Schedule 3, item 11, page 352 (line 8)

This amendment replaces section 43A in the Bill. Like section 43A in the Bill, new
section 43A contains a procedure. by: which a State or Territory can legislate to replace
the right to negotiate on certain kinds of tenures with its own scheme, and that scheme
will have effect instead of the right o negotiate if the Commonweaith Minister has
given his or her approval to the scheme.

If the Commonwealth Minister determines in writing that the alternative provisions of
a State or Territory comply with the requirements set out in subsections 43A(4), (6)
and (7), those provisions, and not the right to negotiate, will apply to acts attributable
to the State or Territory that take place over certain kinds of tenures {subsection
43A(1)). A determination of this kind is a disallowabie instrument. The alternative
provisions of the State or Territory will apply for as long as the Commanweaith
Minister's determinatior is in forge.
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The State or Territory thus retains a broad discretion in relation to the detail of their
legislative provisions. The criteria set out in secticn 43 A which must be met in order
for the Commonwealth Minister to make a determination under the section generally
refiect what States and Territories currently provide to other title holders in relation to
mining and compulsory acquisitions.

What areas can be subject fo an alternative State ¢

oIy regiine?

A State or Territory may make alternative provisions that apply in relation te acts that
refate fo any extent to land that is an “alternative provision area’. The inclusion of the
words ‘to any extent’ in subparagraph 43A{1)(a)(it} means that the alternative
provisions of a State or Territory will apply to an act to which the right to negotiate
would have otherwise applied if the act takes place over land that is wholly or partly an
‘alternative provision area’ (although see subsection 43A(10) discussed below?).

Subsection 43A(2) defines the term ‘alternative provision area’ as land or waters that;

= al the time the act is Jone is subject to a freehold estate or a lease, ard over which
aii native title has not been extinguished; or

o was al any Hime before the act is done subject to a freehold estate or lease, aned over
which native title has not been extinguished; or

@5, orwas before the act is done, subject to a reservation etc by the Crown in right
of the State or Territory under which the land was to be used for a particulac
purpose and /s in use for that or a similar purpose; or

« arthe thie the act is done is wholly within a town or city as defined in section
251C,

The alternative provisians can therefore apply to land covered by both current and
former pastoral leases and land covered by current or former reservaticns. It also
covers land within a town or city but only in relation to acts which are not compulsory
acquisitions (eg the creation of a right to mine). Compulsory acquisitions within a
town or city are covered by section 24MD (see Government amendiment (H33)).

Exclusion of certain compuisory acquisitions

The alternative provisions do not apply to a compulsory acquisition that is for the
purpose of conferring rights on a non-Government party and is not for the purpose of
constructing an infrastructure facility (namely, compulsory acquisitions to which the
right to negotiate applies) if the acquisition iavolves acquiring native title to land or
waters that includes both an alternative provision area and an area that is #of an
alternative provision area {subsection 43A(10)). In such cases, the acquisition must go
through the right to negotiate.

Notification requirements io be complied with prior 1o the making of a defermination

Subsection 43A(3) requires that, before the Commonwealth Minister makes a
determination under section 43 A, he or she must:

« notify ali representative bedies for the land or waters in relation to which the
alternative regime is to apply of the proposed determination: and

* invite them to make submissions about the proposed determination: and

= consider any submissions made in respanse to that invitation.
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What must the Commonnwealth Minisier be satisfied about before e or she makes a
defermination under section 4347

The Commonwealth Minister may only make a determination under section 43A if he
or she is of the opinion that the alternative provisions comply with the matters set out -
in subsections 43A(4) and {6) and that the requirements of subsection 43A(7) are
complied with. These are discussed belaw.

1. Natification 2nd objections

» The alternative provisions must contain procedures for notifying all registered
native title claimants, registered native title bodies corporate and representative
bodies for the area concerned that an act to which the alternative provisians apply is
to be done (paragraph 43 A(4)(a)).

¢ The alternative provisions must give each registered native title claimant and each
native title body corporate a right to object, within a specified period after
notificatian, to the doing of the act, but only in so far as the act affects their
registered native title rights and interests (paragraph 43A(4)(b)). (Registered native
title rights and interests are those which are entered on the Register ofNatlve Title
Claims or on the Nationai Native Title Register.)

(L8]

Consultation and mediation

+ The aiternative provisions must require that, in relation to acts involving a
compulsory acquisition, consultation take place between the objectors and the State
or Territory (paragraph 43A(4){c)). The consultations are (o address ways of
minimising the impact of the act on native title in relation to the land or waters
concerned. The alternative provision must also make provision in relation to
mediation.

+ The alternative provisions must require that, in relation to acts other than
compulsory acquisitions {eg the creation or variation of a riglit to mine),
consultation take place between the objectors and the person who requested or
applied for the act to te done (paragraph 43A(4)(d)). The consultations are to
address ways of minimising the impact of the act on native title in relation to the
land or waters concerned, access to the land or waters, and the way in which things
zuthorised by the act are to be done. The alternative provision must also make
provision in relation to mediation,

L

Hearing by independent persan or body

s The alternative provisions must provide for any objections that are made by a
registered native title claimant or native title bedy corporate to be heard by an
independent person or body (paragraph 43 A(4)(e)).

+ The alternative provisions must provide that jf an independent person or body
makes a determination, or recommendation (see subsection 43A(5)), upholding the
cbjection or makes a determinatien, or recommendation {see subsection 43A(S)),
that contains conditions about the doing of the act that relate to native title, the
determination must be complied with unless the Minister of the State or Territory
responsible for indigenous affzirs is consulted, those consultations are taken into
account, and it is in the-interests of the State or Territory not to comply with the
determination (paragraph 43A(4}(g). The concept of interests of the State or



Territory will be defined to inctude the social or economic benefit for the State or
Territory (including of Aboriginal peoples and Torres Strait Islanders - whether ar _
not they are native title holders) and of the interests of the relevant region or o
locality (subsection 43A(5)). It will be for the relevant decision maker to decide :
what is in the interests of the State ar-Territory in a particular case.

4. Judicial review - i

* The alternative provisions must provide for judicial review of the decision to do the
act (paragraph 43A(4)(0)). This is review of the legality of the decision, as
traditionally undertaken by the courts. The review will be in State or Territory
courts.

5. Procedural rights of a freeholder

* Inrelation to compulsary acquisitions, the alternative provisians must confer on
registered native title claimants and native title bodies corperate procedural rights
that are no less favourable than those to which they would have been entitled had
they instead held freehold title (paragraph 43 A(4)(h).

6. Compensation

* The alternative provisicns must provide for compensation to be payable for the :
effect of the act on native title (subsection 43A(5)).

+ The alternative provisions must provide for any dispute about compensation to be
determined by an independent person or body (subsection 43 Al6)).

7. - Heritage protection legislation

* Alaw of the Commeonwealth, the State or Territory must provide in relation to the
preservation and protection of areas or sites that may be of particular significance ta
indigenous peoples in accordance with their traditions (subsection 43A(7)).

Discretion left to the States and Tervitories

Notwithstanding that alternative provisions must, in the Commonwealth Minister’s
opinion, comply with the requirerents set out in subsections 43A(4), (6) and (7), the
States and Territories have significant discretion in designing a scheme under section
43A. For example, it is left to the States and Territories to determine how notice is ta
be given; how, when and by which independent person ar bady objections are to be.
heard; and whether the independent person or body is required to make determinations :
or impose conditions in refation to the doing of the act, It is also left to the States and
Territories to determine whether different alternative provisions should apply in

relation to different kinds of aiternative provision areas (subsection 43 A(83)).

Revocation of deterniinations

If at any time the alternative provisions are amended so that they do not comply with f
paragraph 43A(1)(b) (ie the criteria in subsections 43A(4), (6) and (7)), subsection
43A(9) sets out what action the Commonwealth Minister must take.

Under paragraph 43A(9)(a), the Commonwealth Minister is obliged to notify the
relevant State or Territory Minister if he or she is no longer of the opinion that the
alternative right to negotiate provisions as amended comply with subsections 43A(4),
(6) and (7).

-
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If at the end of 90 days after doing so, the Commonwealth Mirister is still not of the
opinion that the amended alternative provisions comply with subsections 43A(4), (6)
and (7), he ¢r she must revoke the determination that was made under paragraph

43 A(1)(b} wnfess the requirements in paragraph 43A{9)(c) are met, The revocation
must be in writing.

Paragraph 43A(9)(c) provides that if, at the end of 50 days after notifying the State or
Territory Minister in accordance with paragraph 43 A(9)(a), the amended alternative
provisions do not, in the Commonwealth Minister's opinion, comply with subsections
43A(4), (6) and (7) bus the Commonwealth Minister is satisfied that the State or
Territory Minister is using his or her best endeavours to ensure that the alternative
provisions will comply, the Commonwealth Minister may determine an extension of
time to enable compliance. The extension determination must be given before the end
of 90 days after notification was given under paragraph 43A(9)(a). The extension
determination must be in writing and is 2 disallowable instrument under section 214, If
at the end of the extended pericd, the Commonwealth Micister is still not of the
opinion that the amended alternative provisions comply with the eriteria in the section,
the determination under paragraph 43A( J(b) nuist be revoked.

Paragraph 43A{9)(c) will require a State or Territory to act expeditiously to ensure
that its regime complies with the Commonwealth's requirements in subsections
43A(4}, (6) and (7). but also recognises that, because of delays in State or Territory
Parliamentary processes, it niay not always be possible to amend an alternative regime
within 90 days of notice,

Transitional arrangements

The regulations may prescribe transitional arrangements, including any modifications
of the NTA, that are necessary zs a result of the making, amendment or revocation of a
determination under section 43A (subsection d3A(I1)).

Government amendment (H73) is 2 consequential amendment to the note to
Schedule 5, subitem [1(13). The note will now refer to regulations made under.
subsection 43A(11) not under subsection 43 A(8).

Government amendinent (H66} and (H67) - Schedule 1, item 9, page 116 (lines 27
to 29) and page 117 (line 4)

These are consequential amendments to section 43B which are required as a result of
amending the terminology in section 43 A from ‘leased or reserved areas’ to
“alternative provision areas’ (see government amendment (HE5). These amendments
do nat change the substantive effect of section 43B.

Govermment amendments {H68) and (H69) - Schedule 1, item 34, page 133 (lines 8
to 10} and (iine 16)

These amendments are to item 34, Schedule 1, in relation to section 212 concerning
disallowable instruments. The purpose of the amendments is to make the following

items disallowable instruments:

* adetermination by the Commonwealth Minister under paragraph 247B(7)(2) of the
way In which rotification is to take place concerning national, State and Territory
park management plans;
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* adetermination by the Commonwealth Minister urder subparagraph 43(3)(c}(ii}
granting an extension of time to enable compliance by a State or Territory
alternative regime with the requirements in subsection 43(2); ‘

+ adetermination by the Commonwealth Minister under subparagraph 43 A{9}{(c){ii)
to grant an extension of time to enable compliance by a State or Territory
alternative regime with the requirements of subsections 43 A{4), 43A{6) and
(43A(7), and

« a determination by the Commonwealth Minister under paragraphs 43A(9)(b) or
43A(9)(c) to revoke a determination made under paragraph 43A(1)(b).

Government amendment (H70) - Schedule I, item 42, page 138 (lines 16 to 18)

This amendment replaces item 42 in the Bill which deals with one of the criteria for
determining whether the future act (such as the grant of an exploration lease or
ficence) attracts the expedited procedure, The effect of replacement paragraph 237(a)
is that the procedure can only apply if the grant of the lease or licence is not likely to
interfere directly with the carrying on of the community or social activities of native
title holders.

Government amendment (H71) - Schedule 1, itenr 50, page 143 (lines 11 to 20)

This amends proposed section 25 [C in the Bill, which defines the term ‘towns and -
cities’ {an expression used in new Division 3 Subdivision P, paragraph 26(2){f) which
deals with the right to negotiate).

The amendment provides that an area in the Northern Territory will only be a ‘town or
city' if at 23 December 1996 it would have fallen within one of the descriptions
contained in paragraphs 251C(3)(a), (b) or {c).

Proposed subsection 251C(3) as it appears in the Bill incorrectly applies the 23
December 1996 limitatior to only those areas that faif within the description contained
in paragraph (a). This was a drafting error. The amendment ensures that the

23 December 1996 limitation qualifies paragraphs (a}, (b) and {c) of subsection
251C(3). Paragraph 251C(a) is also changed to remove 4 ‘towns’ which were
gazetted, but were not in fact developed. This is the same amendment as was
proposed by the Government in April 1998 but which was made irrelevant by a Senate
amendment which removed proposed section 251C entirely,

Government amendnient (H72) - Schedude 2, itent 71, page 212 (fine 25)

This amendment is consequential upon the omission of section 34A.

Statutory access rights

Government amendment (H74) - Schedule 1, item 9, page 120 (line 3), at the end
of subsection 44C(1) :

This amendment is to section 44C, which deals with the suspension of enforcement of
native title rights for the duration of any statutory access rights. Statutory access
rights can be exercised where there is a registered claim, and various other conditions
are met. The claim will be progressing through the Federal Court or 2 recognised
State/Territory body. This amendment makes it clear that the claimants can seek to
enforce their native title rights in the Federal Court or such a body, even if a member

La
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of the claim group has statutory access rights. But they or other persons cannot
enforce native title rights in relation to the pastoral lease in other courts or tribunals, IF
other persons wish to enforce their native title rights, they must do so in the claim
proceedings in the Federal Court or recognised body. The Government believes that
where the pastoral lessee is already subject to a claim, and required to provide
statutory access rights, issues should be dealt with in these proceedings, not other
proceedings in other courts.

Even though a registered claimant does not have statutory access rights, the right to
negotiate will still be available, where relevant. The operation of section 44C does not
have any impact on the availability of the right to negotiate for registered claimants.

Compensation

Government amendment (H75) and (H76) - Schedule 2, item 102, page 223 (before
line 10), before paragraph (b} and (after line 10), after subsection (24)

These amendments are to section 18AB of the Federal Courr Act 1976 and deal with
the delegation of the Federal Court's powers to Judicial Registrars of the Federal
Court. The purpose of these amendments is to provide a speedy and cost-effective
mechanism for the resolution of small compensation claims.

Amendment (H75) will enable the Judges of the Federal Court to make Rufes of Court
delegating to Judicial Registrars the power to hear and determine an application for
compensation made to the Federal Court under subsection 50(2) of the NTA where the
amount of compensaticn claimed is iess than $100 000 or some other prescribed
amount. Of course, a determination of compensation cannot be made in the absence of
a determination of rative title. Accordingly, a Judicial Registrar can ony exercise the
power to hear and determine compensation claims if an approved determination of
native litle has been made in relation to the area concerned which will, under the
amended Act, be made by a Judge. The power of delegation in relation to
compensation seeks to comply with the requirements set out in the decision of the
High Court in Harris v Calaedine (1991) 172 CLR 84,

Amendment (H76) provides that if Rules of Court to this effect are made, the Judges
of the Federal Court may give such directions s they consider appropriate for the
ptrpose of ensuring that compensation applications are determined as expeditiously
and cheaply as possible and without unnecessary formality. New subsection
18AB(2C) provides some guidance on the kind of matters that could be dealt with in
directicns made under new subsection [3AB(2ZB).

Claims process and sunset clause
Government amendment (H77) - Schedule 3, item 18, page 3533 (lines 14 to 17)

This item removes a transitional arrangement in the Bill in relation to the sunset clause
which is now redundant.



Representative bodies
Government amendmnent (H78) - Schedule 3, itemn 11, page 238 (lines 3 to 23)

This amendment to proposed subsection 205FC(1} in the Bill clarifies the documents
which may be subject to a direction by the Minister where a replacement representative
body takes over in an area. Paragraph 203FC(1)(b) allows the Minister to make
directions requiring the former representative body to give the replacement
representative body access to any documents, the documents themselves, ar copies of
the documents, provided they are reasonably necessary for the replacement body to
exercise its powers and perform its functions as a representative body. The making of
such copies would be authorised by section 183 of the Copyright Act 1968.

The Minister must not so direct a former representative body to allow access, provide
documents or provide copies of documents in relation to a claim for pative title or
compensation unless the claimants have sought assistance in relation to the claim from
the replacement body. The Minister must not so direct a formier representative body to
allow access, provide decuments or provide copies of documents in relation to the
rights of determined native title holders unless the holders have sought assistance in
relation to the claim fromt the replacement body.

This amendment is in the same form as Government amendment (73) that was moved
by the Government in the Senate in April.

Government amendment (H79} - Schedule 3, item 11, page 239 (after line 10), after
section 203FC

This amendment is to section 203FCA in the Bill which obliges representative bodies
that are dealing with traditional materials or information contained in traditional
materials to comply with the wishes of the custodians of that material. Doubt has been
raised as to whether, as presently drafted, this obligation applies to a body that has
been replaced as the representative body for an area but which continues to deal with
traditional materials in the course of complying with directions made under section
203FC for the transfer of documents and records to the replacement representative
body. The amendment will ensure that the cbligation to deal with traditional materials
in accordance with the wishes of its custodians extends to a body that has ceased to be
a representative body for an area but continues to deal with traditional materials
because of directions made under section 203FC..

Registration test
Government amendment (H80) - Scheditle 2, page 200 {after line 9), after item 60

This amendment inserts new item 60A in Schedule 2 and amends section 186 which
deals with the contents of the Register of Native Title Claims. The effect of new
paragraph 136(1){g) is that the Register must contain a description of those native title
rights and interests that the Native Title Registrar, or person appiying an equivalent
test in 2 recognised State/Territory body, considers prima facie can be established.

This is consequential ta subsection 190B(6) which permits the registration of some,
but not all, claims contained in an application. It is important that other negotiating
parties, can readily access information about those registered claims which will be the
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subject of their negotiations. Due to the operation of subsection [90B{&}, this
information may not be apparent from the application,

This amendment is in the same form as Government amendment (70} that was moved
by the Government in the Senate in April.

Government amendutent (H81) - Schedule 2, itent 63, page 202 (after fine 3), after
subsection {3)

This amendment inserts subsection 190(3A) which applies in the case when a
description of some but ot all of the native title rights and interests in the claim in an
application {or an amended application) have been included ir the Register of Native
Title Claims on the basis that they have prima facie been established. The amendment
permits the Registrar 1o reconsider the application if the applicant provides further
information in relation to particular native title rights ard interests which, if it had been
available at the time the original registration decision was made, would have enabled
them to be included in the Register.

Govermment amendment (H82) - Schediele 2, iten: 63, page 202 (after line 29), at
the end of subsection (1)

This amendment inserts a note to subsection 190A(1} which explains what happens
where an application is amended after the claim has atready been accepted for
registration. The Registrar must consider the claim and, if as a resuit, further claims
are accepied under section 1904, the Register of Native Title Claims will be amended
to reflect this.

Government amendment (H33) - Schedule 2, item 63, page 205 (line 22) to page
206 (line 28)

This amendment affects section 190B ir: the Bill which lists the registration test criteria
for dealing with the merits of a claim. The amendment replaces proposed subsections
L90B{5) to (10) with new subsections (5) to (9) and is designed to ensure that only
credible, well research claims which are likely to be established can be registered.

New subsection (5) concerns the factual basis for the native title claim. It requires that
the Registrar must be satisfied that the factual basis for the claim is sufficient to
support the assertions upon which the native title claim is based, including:

* the association of the native title claim group and its ancestors with the claim area;
and

= the existence of traditional laws or customs observed by the claim group from
which the rative title derives; and

* the continued holding of the native titie in accordance with those laws and eustoms.

These matters are intended to reflect the elements of native title under the common law
as outlined in the High Court's Mabe (Mo. 2) decision.

New subsection (6) contains the *prima facie’ test and requires that the Registrar be
satisfied that at {east some of the native title rights and interests which are claimed can,
on their face, be made out. This criterion will prevent the registration of claims for
native title rights and interests which obviously have no prospects. The note at the end
of subsection (&) explains that only details of the claimed rights and interests which
have satisfied the ‘prima facie’ test can be entered on the. Register of Native Title
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Claims. The requirement to negotiate in goed faith in the right to negotiate process
only applies in relation to these registered rights, and any determination by the arbitral
body should only address thess regisiered rights.

New subsection (7) explains the *physical connection’ requirement. The requirement
can be satisfied in cither of two ways. The first way is that the Registrar is satisfied
that at least one member of the claim group has or had a traditional physical
connection with any part of the claim area, The second way is that at least one
member of the claim group used to have a traditional physical cannecticn with any part
of the claim area, and would ordinarily still have such a connection were it not for
some action by the lessee or the lessee’s agent. This second way of satisfying the
criterion will not apply where the access was discontinued because an interest in the
area was granted or conferred.

New subsection (8) is the same as praposed subsection 190B(8} in the Bill. It prevents
registratian of elaims where the application documents show or the Registrar knows
that the application could not be made because of section 61 A, The effect of the
subsection is to prevent the registration of claims:

+ over areas which are the subject of a previous determination of native title;

+ over areas which are covered by a previous exclusive possession act where
extinguishment has been confirmed; or

« for exclusive possession over areas which are coverad by a previous non-exclusive
possession act whose effect has been confirmed.

New subsection (9) prevents registration of claims where the application documents
show or the Regisirar knows that the claim covers minerals, petroleum or gas which
are wholly owned by the Crown, or is a claim for exclusive possessicn of offshore
areas, New subsection (9) also prevents the registration of claims where native title has
been otherwise extinguished, except where sections 47, 47A or 478 would apply.
Those provistons permit the histerical extinguishment of native title to be ignored.in.
the special circumstances set out.

Apert from a minor change in wording to subparagraph {90(7)(b)(iii), this amendment
is in the same form as Government amendment (73) that was moved by the
Government in the Senate in April,

Government amendment (H84) - Schedule 2, item 63, page 208 (after line 29), after
subsection (1)

This amendment inserts subsection 190D(1A) which deais with the situation where the
only reason that the Registrar has not registered a claim is the lack of traditional
pitysical connection by any member of the claim group to the area claimed. The
amendment providss that the Registrar must inform the applicant:

= ofthe right to apply to the Federal Court for a review of the histher decision; and

= that, if the Federal Court is satisfied about the matters in paragraphs 1950D(4)(a)
and (4)(b), the Court can order the Registrar to accept the claim for registration
(see Government amendment (H85)).

Government amendment (H83) - Schedule 2, item 63, page 209 (after line 7), at the
end of section 190D

This amendment inserts subsections 190(4) and (5). Subsection 150D(4) empowers
the Federal Court to order that the Registrar accept a claim for registration:

* where the only reason for non-registration was lack of a traditional physical
connection by a member of the claim group;

* where the Court is satisfied that, altheugh no living member of the native title ¢lzim
group has had physical access to the claim area, a deceased parent did have such
physical access and would have continued that access but for government action or
by a lessee or his or her agent; and

+ where the Court is satisfied that prima facie some of the rights and interests claimed
in the application can be established.

If traditional physical connection by the deceased parent was pravented because the
government gave a third party an interest in the fand or waters, subsection [90D(4)
will not apply.

If the Court is satisfied about the matters in paragraphs [90D(4}(a) and {4}(b) the
Court may order the Registrar to register the claim and the Registrar will then enter a
description of the rights and interests in the claim which prima facie can be established
in the Register of Native Title Claims. This is a different outcome to other applications
to the Court far a review of the Registrar’s decision. Where applicants seek a review
of the Registrar’s decision on grounds other than those set out in subsection
190D(LA), the Federal Court can order the Registrar ta review a decision not to
register a claim, however, the Registrar is feft with a discretion not to register as a
result of the review,

In additian, subsection 190D(5) provides that the Court must give parties to the native
title determination application {under section 84) an opportunity to be heard about the
making of a order under subsection 190D(4). This would allow the relevant Staté or
Territory government to address the Court on the matters on which it must be satisfied
under the subsection 190D{(4).

Governtient amendient (H86) - Schedule 3, item 11, page 348 (lines 8 and 9)

This amendment to subitem 1i{4) is consequential on the insertion of subsection
23B(9C). The effect of the amended transitional provision is that if the native titie
determination application was made belore 27 June 1996 in relation to land subject to
a freehold or to any form of leasehold estate {including tenures described in 238(9C)
and non-exclusive agricultural and non-exclusive pastoral leases), the Registrar must
use his or her best endeavours to consider the application under the new section 190
by the end of one year after commencement of the new Act (or as soon as reasonably
practicable afterwacds).

Miscellaneous
Government amendment (H87) - Seledule 2, page 149 (after line 10), after itent 18

This amendment inserts itesn 184 into Schedule 2, adding section 60AA. The purpose
of the amendment is to make arrangements so that the Meriam people, who were the
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subject of the High Court’s Mabo (No. 2) declaration, can register a native titie body
corporate to manage their native title affairs and thereby obtain the statutory advantage
of that status, for example in relation to Indigenous Land Use Agreements (see
Subdivision B of Division 2).

Under the current Act, registration of native titie bodies corporate can anly occur
where the determination of native title occurs under the processes of the NTA or an
approved alternate State/Territory regime. This has the effect of preventing the
Merizam people from having a registered native title body corporate, as their native title
was recognised by the High Court on 3 June 1992 which was prior to the NTA. -

The amendment also ensures that the Native Title (Prescribed Bady Corporate)
Regudations 1994, which apply to other registered native title bodies carporate, apply
to the registered Meriam native title body corporate. ’

Government amendment (H38) - Schedule 2, page 210 (after line 11), after itent 70

This amendment inserts items 70A and 70B dealing with the Parliamentary Joint
Committee on Naiive Title and the Aboriginal and Torres Strait Islander Land Fund.

Jtent 704 removes the time limitation under this subsection requiring the Parliamentary
Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land
Fund (PJC} to inquire and report on a number of matters within 2 years of the
commencement of the Marive Title Act 1993, The amendment ensures that the PIC is
able to report on the matters under paragraph 206(d) at any time in the life of the
Comimittee.

frent 7083 amends the existing 3 year sunset clause for the PJC to enable it to operate
for an additional 5 years. The original 5 year sunset clause ran from the date the PJC
was first appointed {23 March 1594) and with the additional 5 years the PJC will now
cease operation on 23 March 2004,

Provisions establishing the PJC were included by the Senate in the Native Title Bill in
December 1993 to ensure Parliamentary oversight of the implementation and gperation
of the Act. The operation of the PJC was limited by a sunsst provision of five years on
the assumption that any ‘bugs and flaws’ in the Act would have been identified by early
1999 and the implementation phase completed. This assumption can now be seen as
overly optimistic. It is arguable that only over the next few years will sufficient
experience with the operation of the Native Title Act have been gained for the PIC to
make the inquiries it has been given a statutory obligation to undertake.
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THE PARLIAMENT OF THE CCMMONWEALTH OF AUSTRALIA

HOUSE OF REPRESENTATIVES

NATIVE TITLE AMENDMENT BILL 1997 [NO- 2]

SCHEDULE OF THE AMENDMENTS MADE BY THE SENATE TO WHICH
THE HOUSE OF REPRESENTATIVES HAS AGREED AND DISAGREED
TOGETHER WITH
THE SCHEDULE OF AMENDMENTS TO THE BILL
MADE BY THE HOUSE OF REPRESENTATIVES

AMENDMENTS MADE BY THE SENATE TO WHICH THE HOUSE OF
REPRESENTATIVES HAS AGREED

Validation
Govt (1)

Schedule 1, item 39, page 136 (lines 32 to 34), omit paragraph (8)(b), substitute:

(b) the grant or vesting of any thing expressly for the benefit of, or to or in a person te
hold on trust expressly for the berefit of, Aberiginal peoples or Tomres Strait
Islanders; or

Govt (2)

Schedule 1, item 39, page 137 (lines 16 to 18}, omit subparagraph (iii), substitute:

(iii) a lease granted expressly for the benefit of, or to a person to hold on trust
expressly for the benefit of, Aboriginal peoples or Torres Strait Islanders; or

Confirmation
Govt (4)
Schedule 1, item 9, page 19 (after line 21), at the end of Division 2B, add:

23JA Attribution of certain acts

If:

(2) a previous exclusive possession act or a previous non-exclusive possession act
took place before the establishment of a particular State, the Jervis Bay Territory,
the Australian Capital Territery or the Northem Territory; and

(b) the act affected land or waters that, when this section commences, formn part of the
State or Territory;

ther, for the purposes of this Division, the act is taken to be attributable to:
(¢) the State; or



